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^|'0«, WtNOX AND 
TIUOfeN fOUNDATJOWi. 



DISTBICT OP NKW-HAMFSBIIUEy TO WIT .' — 

BE IT REMEMBERED, That OQ the 0th dayof AokosC. Ul^awi in the forty-third ye«r 
of the Independenee of the United States of America, TIMOTHT FARRAR^ of the said dismct, 
bath deposited in this office the title of a book, the right whereof be dainu at Aatbor aad Pr^ria- 

tor in the words foUowine, TO WIT :— ' 

** Report oftbe ease oftbeTntttees of DaHanlMnb Coiiege agaimt William K. Woodwardy^ 
Arguea and determined in the Superior Court of Judicature^ m the State of New-Hampshire, 
Niiwnhber, 1817. And on Error in tli6 Supreme Court of the United States, Feibruary 1819. 
By TIMOTHY FARRAR, Counsellor at Law." 

In oonformitvto theact of the Congress of the United States, entitled, « An Act for the en- 
couragement of learning, by securing the copies of Maps, Charts, and Bocdts, to tiie Authors and 

n . ■'luch copies, during the times therein mentioned. 

PEYTON R. FREEMAN, 
Clerk of the District of New-Hampshii^, 
A true tapy of Record, 

Attest, PEYTON R. FREEMAN, Clerk. 
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ADVERTISEMENT. 



Upon the decision of the questions involved In this case, depended the title to the 
whole property and corporate franchises of a useful and respectable literary insti- 
tution. Its importance therefore to that seminary alone, would seem to require 
the publication of a full report of the ailments and reafMNiiags, whid»|MN)ceded 
and led to it. But the importance of the decision is n^t limited to a single institu- 
tion. It is perhaps of equal importance to every other literary and charitable cor- 
poration of our country. They are imi» or neariy all, of the same nature, and hold 
tiieir property and franchises by the same tenure. Whether this be a permanent, 
vested interest, or a mere estate at the will of the legislative body, is the general 
question here discussed and settled. The singular ability and success, with which 
every part of the subject has been investigated and developed, not less than itftgen- 
era|.and particular importance, have given an interest to the cause, that would 
'hardly be satisfied with any report, which should fall short of giving its entire ju« 
dieial history. 

Mr. Wheaton, the learned reporter of the decisions of the Supreme Court of &e 
United States, will undoubtedly give, in his valuable work, a condensed account of 
this case, necessarily omitting all that part of the discussion, which took place in 
the State court. This case will however form but a 8ii(iall part of the volume, and 
the volume itself will form the fourth of a seiies, the size and expense of which will 
exclude it from the libraries of many, who would be desiroua to see a more enlarg*,* ", 
edaccountofthecase.-" • •• *»\ 

For these reasons the Reporter trusts he has .not rendered an pnflr.ctptable ser- , , 
vice to the profession, in presenting them with this volu9\e^ ^^The<srg«menis ai^^tt 
opiaiens have in most iustancts been taken from tiie origl^4^,ndnutes ^^,4fi|iir jnuh< 
thors, and corrected by themselves. To their goodness in this re8j|€At;tVe«RepO(fl- \ 
er gladly embraces this opportunity of publickly acknowledging hi«"ol^i^wr^^ ^li 
one or two instances, where the counsel o«ild not render the sftrae"assr4&u5&e,-'t^eir 
arguments have been carefully pr^ared from notes taken at the tifiie they were 
delivered. 

The papers relating to this case,whioh are thrown into the Appendix, ai*e all tlic 
documents disclosing any legal views originally entertained of the constitutional 
rights of this corporation at the time and lubsequent to the passing of the legislative 
acts* The other papers in the Appendix, itis Ix^d will not be thought to Himin 
ish the value of the publication* — 

Portsmouth, Mtjpiat, 1 SI f . 
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REPORT, l^c. 



THE action/ the Trustees of Dartmouth College vs. 
William H. Woodward, was commenced at the Court of 
Common Pleas, Grafton County, February term 1817. The 
writ was sued out on the 8th, and served on the 10th of the 
same month. The declaration was Trover for two Books 
of Records, purporting to contain the records of all the do- 
ings and proceedings of the Trustees of Dartmouth College 
from the organization of the corporation until the 7th dafy of 
October 1816, of the value of $5000— the original Charier 
"or Letters patent constituting the College, of the Value of 
1 10,000— the Common Seal of the value of J^ 1000— and four 
Volumes or Books of account purporting to contain the charg- 
es and accounts in favour Of the College of the value of 
$10,000. The conversion was alleged to have been made, 
on the 7th day of October 1816 ; and the plaintiffs damag- 
es laid at $50,000. 

By consent of parties, the proper pleas were filed for 
carrying the cause directly to the Superior Court by 
appeal. It was entered at the Superior Court, Grafton 
County, Mvy term 1817, when the former pleas being wav- 
ed, the defendant pleaded the general issue, which was join- 
ed by the plaintiffs. The facts in the case were then agreed 
upon by the parties, drawn up in the form of a special ver- 
dict and found by the jury as follows : — 

^ The* said Jurors, upon their oath, say, that his Majesty 
George the Third, King of Great Britain; &c. issued his Let- 
2 
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» *>» DARTMOUTH COLLBGB VS. WOODWARD.'' 

ters patent «nder the poUick leal of the Ptrovince, nofW 9ht0 
of New-Hampshire, beariog date the 13th day of Decenriiec 
io the 10th year of bis reign, and in the year of our Lord 
one thousand seVen hundred and sixtj-'nine, in the wordo^ 
following :— 

GEORGE the THmD, by the grace of GOD; of Great- 
Britain, France, and Ireland KING, Defender of the 
Faith, and so forth. 

To allio whom these presents shall come.... GREETINO* 
Vi HEREAS it hath been represented to our trasty and 
well beloTed John Wentworth,Esq. Governor and commaii- 
der in chief, in and over, our Province of New-Hampshire 
in New-England in America, that the Reverend. Eleazar 
Wheelock of Lebanon in the colony of Connecticut in New^ 
England aforesaid,^ now Doctor in Divinity, did, on or about 
the year of our Lord one thousand seven hundred and fifty^-* 
four, at his own pxpense, on his own estate and plantation^ 
Bfit on foot an Indian Charity School, and for several years 
through the assistance of Well disposed persons in America,' 
clothed, maintained and educated a number of the children 
of the Xndiau natives,^ with a view to their carrying the gos- 
pel in their own language, and spreading the knowledge of 
the great Redeemer,^ among their savage tribes, and hath 
actually employed a number of them as missionaries and 
school masters in the wilderness for that purpose : and 
by the blessing of God upon the endeavours of said Wheel- 
ock, the design became reputable among the. Indians, inso- 
much that a larger number desired the education of their 
children in said school, and were also disposed to receive 
missionaries and school masters in the wilderness, more 
than could be supported by the charitable contribu^ons io 
these American colonies. 

Whei^eupon the said Eleazar Wheelock thought it ex- 
pedient, that endeavours should be used to raise contri- 
butions from well disposed persons in England, for the 
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8CJFBRI0H CXMJttT, NEW^-HAMPSHIBB. « 

;«tffi^iag on sod exteadnig said undertakiDg ; and for that 
parpoae tke said Eieaxar Wbeelook roquMled tbd Bev. 
Ki^hamet Whitaker, dow Doctor in Diyiniljt t0 go ^er 
to Jfoglaad £>r that purpose, and sent otof with biop the 
Bev. Samaon Occom, an Indian Minuter, who had been 
educated by the said Wbeelock. And to enable the 
said Whitaker to the more successful performance of said 
work, on which he was sent, said Wbeelock gave him a 
Ml power of attorney, by which said Whitaber solicited 
those worthy and generous contributors to the cTiatity, viss. 
The Right Honourable William, Earl of Dartmouth,the Hon- 
ourable Sir Sydney Stafford Smy the,Rnight, one of the Ba- 
rons of his Majesty's court of Excbe<^er, John Thornton of 
Clapham in the County of Surrey, Esquire, Samuel Roffey 
of Lincoln's inn-fields, in the County of Middlesex, Esquire, 
Charles Hardy of the parish of Saint Mary-le-bonne in said 
County, Esquire, Daniel West of Christ's Church Spital- 
-fields in the county aforesaid, Esquire, Samuel Savage pf the 
-flame place. Gentleman,. Josiah Roberts of .the Parish of Saint 
Edmund the King Lombard Street London, Gentleman, and 
Robert Keen of the Parish of Saint Batolph Aldgate Londop 
'Crentleman, to receive the several sums of money, which 
ahould be contributed, and to be Trustees for the contribu- 
tars to such charity, which they cheerfully agreed to* 

Whereupon the said Whitaker did, by virtue of said 
power of attorney constitute and appoint the said Ear) of 
Dartmouth, Sir Sydney Stafford Smythe, John Thorntoii, 
^8amuel Roffey, Charles Hardy and Daniel West, Esquires, 
«nd Samuel Savage, Josiah Roberts and Bobert Keen, Gen- 
tl0ineo, to be Trustees o( the money, which had then been 
, pontrijbuted, and which should by his means be contributed 
for said purpose : which trust they have accepted, as by 
their engrossed declaration of the same under their hands 
and seals well executed, fully appears, and the same has 
idao been ratified, by a deed of trust well executed, by the 
idd Wbeelock* 
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4 "BAETMOUTH COLLEGE VS. WOODWARD.*^ 

And the said Whedock further represeDti, ^t he 
has, 1^ power of attorney, for many weighty reaaeas, 
given full power to the sud Trustees to* fix upon wd 
determine the place for said school) most sabservient 
to the great end in view : and to enable them undetstwrf- 
ingly to give the preference, the said Wheehick has Md 
before the said Thistees the several oflfers, which have been 
generously made in the several governments in Ameriea, 
to encourage and invite the settlement of said fcfcool 
among them for their own private Emolument sad the 
increase of learning in their respective places, as well as 
for the furtherance of the general design in view* 

And whereas a large number of the proprietors of lands 
in the western part of this our Province of New-Hampshire, 
animated and excited thereto by the generous example of his 
Excellency their governor, and by the liberal, contributions 
of many noblemen and geptlemei| in England, and espeebl- 
ly by the consideration, that such a situation would be as 
convenient as any for carrying on the great design among 
the Indians ; and also considering, that without the least im- 
pediment to the said design, the same school may be en- 
larged and improved to promote learning among the Bng^ 
lisb, and b^ a means to supply a great number of churches 
and congregations, which are likely soon to be formed in 
that new cotintry, with a learned and orthodox miahtry ; 
they the said proprietors have promised large tracts of 
land, for the uses aforesaid, provided the school shidl be 
settled in the western part of our said Province. And they 
the said Right Honourable, Honourable and worthy Trustees 
before mentioned, having maturely considered the reasons 
and arguments, in favour of the several places pr^osed, 
have given the preference to the western part of ^ur said 
Province lying on Conneoticut river^ as a situation most 
convenient for said school* 

And the said Wheehick has further represented a ne- 
cessity of a legal incorporation, in order to the safety and 
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WFBBIOB COURT, NBW'-HAMFSHIHE. ^^ ^ 

i$et beiDg of said semiimry, and ita being capable of the 
Imttre and diapoaid of landt and bequests for the use of 
.'fthe oftDie* 

- And tbe said Wbeelock has also represented, that for 
BWiy wejghlj reaaons, it will be expedient, at least in the 
miatQQy of si»d institution, or till it can be accommodated 
in that new country, and be and his friends be able to re- 
mave aod settle by aod round about it, that the gentlemen, 
vhom be. has already nominated in his kist Will, (which he 
has toiimmitted to the aforesaid gentlemen of the trust in 
Ei^nd,) to be Trustees in America, should be of the cor- 
poration now proposed. And also as there are already large 
coUeetioos for said school, in the hands of the aforesaid 
gentl^neo of the trust in England, and all reason to be- 
Keve, from their singular wisdom, piety, and zeal to promote 

, the Redeemer's cause, (which has already procured for 

- lybem the utmost confidence of the kingdom^) we may ex- 
pact they will appmnt successors in time to come, who will 
be men of the same spirit, whereby great good may and will 
acerue many ways to the institution, aod much be done by 
their example and influence to encourage and facilitate the 
wb(^ design in view : for which reason said Wheelock de- 
sires, that the Trustees aforesaid may be vested with all 
that power therein, which can consist irith their distance 
fipom the same. 

KNOW YE THEREFORE, That We, considering 
the premises, d«d being willing to encourage the laudable 
and charttaUe design of spreading christian knowledge 
among the savages of our American wilderness, and also 
^t the best meam of education be established in ourProv- 
iuQI of New-Hampshire, for the benefit of said Province, 
do, ^our special grace, eertara knowledge, and mere mo- 
^oii,byand with the advice of our Council for said Prov- 
ince, by these presents, will, ordain, grant, and constitute, 
fliattherebea College erected m our said Pfovince of 
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Keir4{«npsbi(e, by the fuime of DARTMOUTH €l#li- 
USGjB. for the edi»^tioQ tnd ioitpiiotioti of jouth efHw 
Indian tribes in this laiidy m readitig, writhig, aod ail ftfti 
of learning, wbieh ehall a|^ear neeesfiarj aod espodimli 
for ciTiliziog and cbriitiftiiiwig children of pigaot, as wdi 
as in all liberal arts and sciences, and also of English yoiA 
mid any othersi* And tbeTrustees of said Colh^ge ^lay and 
shall be one body corporate and p*ti6efc, in deed^ aeiioai 
aod name^ and shall be called, named and distiaguislied 
by the name of the TRUSTSES OF DARTMOUTH 
COLLEGE. 

And farther we have wiUed^ given, granted, constitntedi 
and cN^dained, and by this onr present Charter, of our spe* 
oial grace, certain knowledge, and mere motion, with the 
advice aforesaid, do^ for us, our heirs, and successors for* 
evjer^ wil^ giire, grant, constitute, and ordain, that there 
«faall be in the ^d Dartmouth College, from henceforth an4 
forever, a body politick conatstiog of Trustees of said Bart- 
meiith College. And for the more full and perfect erection 
of said corpori^on and body politick, consistifig of Trus<«^ 
.of Dartmouth Colhsfe, ^e, of our special grace, certain 
Jcoowledge, and mere motion, do, by these presents, for us^ 
our heirs and successors^ make, ordain^ constitute, and ap* 
point our trusty and weH bebi^ed John Westworth, Es^^ 
Governor of our said Province, and the Governor of our said 
Province of New-Hampshire for the time being, and our 
trusty and well bdoved Theodeve Aft»Be% Esq. now 
President of our Council of our said Province, George Jaf* 
Irey and Daniel Peirce, Eaquires, both of ovr said Couneii^ 
^wd Peter Oilman, Esq. now speaker of our House of Rep** 
resentatives i» said Provuioe, and William Pitkin, lB$q. one 
of the assistants of oar jCdooy of Ccmieotkut^ and our said 
trusty and well beloved Eleazar Wheelock of Lebanon, Doc- 
tor in Divinity, Benjamin Pomroy of Hebron^ James' Lock* 
wood of WeathersfieW, Tiitiotby Pitkio, and^ John Smalloy 



Digitized by 



Google 



oT i^iirBikigfofi, and WiRfaun Pstten of Hartfard, %\l of oia> 
i«ld C^doj of CooDoetiMt, mioiiten of tko gotpel, (tb#' 
udMie miniber of iiaM Trattees coMkiiog, and hereafter for- 
ever to oenabt^ of twelve aad no moire) to be Tmate^i of 
irid Darluonth College in this our Province of Nfew-H^mp- 



< And we do furtber, of our epecial grace, certain knowl- 
edge^ and mere motien for ss, oar heirs, and succesiiorii^ 
wiRr give, (^ant, and a|i|>oiot, that the said Trtntees and 
Hl^ tnccesBorfl ihall forever hereafter be, in deed, act,, and' 
name a body corporate and politick, and that they, the saod 
body corporate and poHtick,Bball be known and dislingailA!-- 
ed, in aU deeda^ grants, bargains, sales, writings, eviden(5ei,^ 
or otherwise hewaoerer, and in all coorts forever faereaftor 
plead and be impleaded by the name of The Trastees of 
Davtmoiith College ; and that the said corporatiow, by the' 
neme aforesaid, shall be able and in law capable, for the oaer 
of said Dartmonth College^ td have, get, acquire^ purchase^ 
receive^ hold, possess, and enjoy, tenements, hereditamettts^ 
jiiriBdictions,aDd franehiaes,for themselves and their sacce»-~ 
tors, in fee simple^ or otherwise howsoever, and to piircbasey 
receive^ or build, any house or houses, or any other build- 
ings, as they shall thidc needful and eonvenienf^ for Ihe use 
of said Dartmoikh College, and in such town in the western 
part of our said Province of New-Hampshire, as shall by said 
Trustees, or the major part of them, be agreed on ; their 
said agreement to be evidenced by an instrument in writing, 
rnider their bands, ascertaining the same — And also to re- 
eeiye and dispose of any lands, goods, chattels, add ether 
things of what nat^e soever, for the use aforesaid — And ak 
so to have, accept, and receive any rents, profits, annuitiee, 
gifts, legacies, donations, or be^piests of any kind whatsoev- 
er, for the use afor^aid ; so nevertheless that the yearly 
Value of the premises do not exceed the sum of six thousand 
pounds sterling ; and therewith or otherwise to support 



Digitized by VjOOQ IC 



i «« DARTMOUTH CObLEGE VS. WOODWARtl." 

and pay, as the said Truitcei, or the major pvt of auch 
of them as arc regularly coBveDcd for the purpose, 
shall agree, the President, Tutors, and other ofllcera a«d 
ministers of said Dartmouth College ; and also to pay dl 
such missionaries and school masters as shall be anfborieed 
appointed, and employed by them, for civilizing, and chrii- 
tianizing, and instructing the Indian natives of this land, 
their several allowances ; and also their resj^ective annual 
Salaries or allowances, and all such necessary -and conttngelit 
charges, as from time to time shall arise and accrue^ relating 
to the said Dartm9uth College : — And also to bargain, sell, 
let, or assign lands, tenements, or hereditaments, goods, or 
chattels, add all other things whatsoever, by the name afore** 
said, in as full and ample a manner, i6 all intents add puN 
poses,as a natural person^or other body politick or corporate, 
is able to do by the laws of our realm of Great-Britain, or of 
said Province of New^Hampshire. 

And further of our special grace, certain knowledge, and 
mftre motion, to the intent that our said corporation and 
body politick may answer the end of thei^ erection and con- 
stitution, and may have perpetual succession and continu- 
ance forever, we do for us, our heirs, and successors, willj 
give, and grant unto the Trustees of Dartmouth Col- 
lege, and to their successors forever, that there shall be, 
once a year and every year, a meeting of said Trustees, 
held at said Dartmouth College, at such time as by said 
Trustees, or the major part of them, at any legal meeting of 
said Trustees, shall be agreed on ; the first meeting to be 
called by the said Eleazar Wheelock, as soon as conven* 
iently may be, within one year next after the enrollment of 
these our Letters patent, at such time and place as he shall 
judge proper. And the said Trustees, or the major part 
of any ^even or more of them, shall then determine on 
the time for holding the annual meeting aforesaid, which may 
be altered as they shall hereafter find most convenint. And 
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We tether mrder add dirMt, lh«t the said Sletaiar t<rii«d« 
odLshftU notify the tine for boldiog said first meetivg^ to h4. 
called as afor«M4d| kj se&dieg a letter to etch of md Tmr 
tees, and caiisiog an advertisement thereof to be printed in 
the New-Hampshire Gazette, and in some ptsblfck neirs^^ 
per printed in the Colony of Connecticut* Batki^c4seof 
the death or incapacity of. the said Wheeiocki theoi SQCh 
nwetiog to Im notified in maimer aforesaid,bj the QorernMr 
or Commander in Chief of oor said Province for the time 
being* And we do also for us, oar heirs, and MOtc^" 
sors, hereby will> givei and grants onto the said TmsteSitiDl^ 
Dartmouth College afores^d and to their snccessofs forelrer^ 
that when any seven or more of the said Trustees or their 
successors are convened and met together^ for the service 
of said Dartmouth College, at any time or times, such sev<) 
en or more shall be capable to act as fully and amply» to all 
intents and purposes, as if all the Trustees of said College 
were personally present — and all aflfairs and actions whatso* 
ever^ under the care of the said Tru^lees^ shall be determine' 
ed by the majority or greater number of those seven or 
more Trustees so convened and met together. 

And we do further will, ordain, and direct^ that the 
President, Trustees, Professors, Tutors, and all sach offi' 
cers as shall be appointed, for the publick instruction and 
government of said College, shall before they undertake the 
execution of their offices or trusts, or within one year afteri 
take the oaths and subscribe the declaration provided by an 
act of Parliament made in the first year of King George the 
first, entitled " An act for the furthersecurity of his, Maj)|fi(^ 
ty's person and government, and the succession of the 
crown in the heirs of the late princess Sophia, being prot" 
^ttantsi arid for the extinguishing the hopes of the pretended 
Prince of Wale^iand his open and secret abettors'' that is 
to say, the President before the Govefrnour of our said Prov* 
ince for the time beingt or by one by him empowered te that 
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mtmw, Of .bf U^ pMiUkot of our siid. Qmsrik «til4lM 

Pr^iident of sftid GoUoge for the fiioo bmgt wiio it horob^ 
Uf^ww^ to' odmioiilflir the 8%tte ; an oolry of all whjif^ 
sliaU bo mode in tho records of aaid College*' 

. And vRi do for ub, oof beirs, and wmeetrnwrn borpby 
^If gjlMy an4 grftttt full poivoreod aotbocily to tho Frnti* 
imK horeaftef by tit noaiod>« 9nd t^ bh woowutors^ or ki 
caao Af ifoo &i|ofe to^miij tbree or more of tbo tiaidTmotoei^ 
W appoint other oocaftio^l meetiogi^ from time to time) of 
the saifi wYOo Truyteea or mf gt^^tev number of theiD» lo^ 
tiaaeaoi anj midfer or thing neceseary to be done before tlnr 
WKsX aniual meeting, and to order notice to the Mid aoTOft 
or aay. greater number of them^of the times and pkeea pf 
meetif^for the aerriceai'oresaidyby a letter und^ biaor 
their Ji^nds^ of Ifae samey one month before stud meeting-^ 
Siovlded akrajrS) tliat na standing role or order be made 
oi^altaredfef the regolatien of .said College, nor any Pceatf 
dent or .Professor be ehosen or displaced, nor any other 
asatteriNr thiagi transacted or done» which shall contione hi 
^€« after the then nest anmial meeth^ of tl^ swl Trss- 
toee as^aferesaid«< 

And (ortfaer we do by tbeae presents for us^ cto heiio 
abd'soccesaors, e«ea(e, make, coaatHtite, nomtn«(^» aod ap^ 
pbiet bur trusty and wdl betoved BUeaxar WheelodE, Ooe« 
t6r in Dirinity, the Founder of ssid Collie, to be Presi< 
^Bt of said Dartmouth College, and to have ti^ immedi^* 
oare of education and . government of sueh atudeots, m 
sMi be admitted into said Diartmouth College, finr inttracr 
lion and educaticii ; and do wjU^give, and gr^nt lo him, hn 
aud office^ full power, authority, and rig||t to nomieote, ap^ 
fi»int, coBititute, and ordieihi, by his last Will, sudi aut^lf 
mdmeet pmrsonor peraons wn he shall choose to succeed faioi 
in the Presidency of said Pactmouth College* ;: and tiie pac^ 
son so sfipomhM^ by bia last wiU* t0 continue in.offiw 
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wmt^miUknm t^cf^fowMi, prMtogeB^ Jut Mtetim «iM w* 
•otHy ^« Plre«M«at ^f mM DwtaouA O^Hege); lliMii to 
i^> Mr toBf ftod mmi sueb appoiifflieiK hf MiA tai4 WW 
AftB1be'4iM]^h>TiMl bjrli^ Tf«tl«M of Miii DttittciMMk 
Ooltegt. 

''And ir#'4» nho for at, our Mm, and 89ceeMMir«i wittt 
^itaV ^uid>gt*tit to the MiUI Tnilitett 4if Mid Darteoatf* G^ 
kfgtf and'te ilMir sii€c«8tofti foHmtr^ w Hoy Mveti ^ WM« 
of dMtt ^oB^rened ft» ttfer^sftld; that fai tbe ^^ana of <lie c«a»> 
i»g or Ikltere of a Pi^MdoBt byaBj memni trlmttoeircnr, tlitt 
Uto^ttiM TrmtBm^ oleot; uotaiiMlO) ind appotel sethiivil- 
M^'d pterioo, n$ thej, or th^ ttmjor ptrt of mjr ^evnti dt 
al6ltr%fflietel convened for ibat pnrpiose ts id>oretf}reetod 
(ihritlftiiifc fir, to l>e President of tf^id Dtrtmoutii Celtoge, 
Aid^o Iraye the care of the edncatibn ttnd governaieiit Of the 
#!ailettf« as vMetakl, and in cane oltte eeasfaig of a Proai^ 
Wsnt^fi aforeit&id, the Senior FrMeiior or Ttitop, beiilg Mo 
dtibe Trnafees, abttH exerdse IheMittoe of a Frefridooe^ Mr 
fB^e Traatees, ilialt mnkeA^Aat of ind apfloint a Presi^ 
dfeij^as aforesaid ; and siHsh P!rofeisor or TnRnr^or aiif^brM 
dl^-more of tfte Tniilees^BHaU jmnedltteiy appoinf a nle^ing 
^the body of tbe Trustees for tbo pnrpose aforesaid; AMI 
A8' we do #ill, gHe, andgrant to tbe said Trinlteea coor 
>^dd as $ihtMiAi tbad flray eleoty tioiOifiate) and app^H 
mmwy T«9H and Profoasovav io'MiisI Hie Preside&t ill 
^eaneation and goveminent 40f the stodetfts betongilig 
'ffiOMlo, as fbey tbe said Trustees sball, ttam 4iine to Hm6, 
Undr nei^n^ and serTicabIs to ^the interestii of said I)art- 
itiRAiA'Qoliege, And ako tbaf tbe BtfM Tinalee^ ^tbefr 
ilK)OMors, or tbe major ^my seven or more of fbem coi^" 
viiied for Ifa^ pui|N>se as abt^^ directed, diaH tJt any tinib 
4lil|isoo iil&4 ^dlscbarge frdim tbe sertfco df satd BttrtmoiAi 
€l3lMgo any ol* sM imob ofltefers, Aid e1ec% otbers' in tbMr 
t Md-«leail ai before 4ireeled, Aifd also flmt f be ^M 
Of fMb* aafecaMors^' or tbe iiiajor ^t^t ofany set^ 
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M ttihma wkkh sb^ caowne .for that piH|iMt M i 
<)irecte4».do, from time lo. tfm^M o^^wm tML N^i 
elQet,miitUiite» and ftpp^ioifi Treii^r«riaGMct«»U«lM^ 
•nd ft Steanr»ril for. tbe said Pftcteooth Oil«f«f nd ^f^Mft 
to them and each of tbem their retptcttve bnaiaeiaes and 
frutt I and dttplace aqd diachacge from the serTica oi wmA 
CioHege, MifiJi TMaaucery dark, Uiheror Skrwaid^ aadl to 
aleet others id their /#oai and atead ; which* ofiaera w» 
.aliKaedt SMI btfore dir^tf^di fa do for .iis«^iirteks mi mK> 
aessfm, by these ^resfoto) oo^s^iita and eati^yKsh ia.thair 
respective . ofieas, aiid.do^'give to each and everj of tbcBi 
{filLpower. imd authority to exefci^o the same io said Darl* 
mMth ppHegpy ^wrd#f« to the diiieclkmt, aid ^mriag Iho 
ideaaiii^ of the saM Trust^o^ as fuUjr aod keriy as my Ittm- 
^eers m s^j of our wdveiailifNi, coUef^} or ss masri a r 
of' i^airnios . in our realm ^f fireat BritaiB|«iaw£Bll]r maj or 
Qilg^t to do--Andalso4hal ji^e^said Trostoesaiuliiwir soo- 
jUH^mrs^ or the majpr fiart ^' any sovofi pt nrnpre of tbwB, 
ill^eh sWl cooTf^mi ffc th^ poiposo as h abore diifclod, aft 
often a| o^ or D|orp of said Trostees shall dio.or hy rmmom^ 
§|,c^rptlKerffis|ss})i|H, a^corduig.tQ tb^r judgmaat, b^com^ 
unfit jPNT locapable lo ff^vp tjb.f jot^i^a iof . slid Col^ge, ^ 
ai fqan a? may be a(t^rr^^- d^lb, i^aOMival^ or. snob ip(|h 
p^ or ^papitjr of su^h Tjrus^e or Traalees» eleoA mA 
fiPRoimt sucb Truftee pt Tr:iiit^^.aa shall wffiy the flm^ 
of htm or ilfgg^ 8i| dyiag^r bfsafHSws im^apabie to serw tka 
ipter^ts of said jpoUcx^ > andjiverj Trustee sa elee«ed apd 
apppinted* J}))jl"» 1^7 ^irtife of t hope. presents aadrsiich^elae- 
}ipn and appd^tmenti be Te|t#d with all the pomeia aad 
priyile£es,|rh}ch.aoj()f thenar Trustees ofsaidCoUico 
^e hepebj vested wiO^. 4^4 we do (fftber wtUf ^^rdaio, 
p^ dirept» th^jt from and after the 4i^uratj<Vi of two yaaif 
froip the enrollment of theso. prfse^ts, si^ vaeaAC j oc ▼#* 
papcies as maj or shall hjippeoi by dealfa orotheriRilA. isi4lie 
ifim^ pijfber pf Tr^tw^^ nkf(H 1^ liiiid mf^y tMiW 
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;m ttit'wfaeii>«ttiA TftcaDciet shdl be Med up 
— liiti eoMflk l^ AviihBf of t^ehre Trmteet, eigM of flni 
sftMiMM lilKiii o i i fa o f oflhe bodj^ofTmstees shatt be re«^ 
itmkt WKA m9i f f^tiM e4rwhMer% of our inikf Provhice of 
df mid MirtB of Mud whole jHtober AM be 



(-lAiid vo 'AofardMr ol our i^ecM grftce» certttfat toowt> 
oiflOyjaidM^ niotioii, irilli give, and granty unto liie aald 
SraitQiM^ llartlM«tb CoUege, that they, and ffaetf boc- 
oanora or ibe ttajor part of tny ae^ettof them wfaicb ahitt 
owvene for that porpose aa ia id^te greeted, u^y liake, 
aedtbegp urn berebj (My in»powered,from time tb ihnefiMy 
wkA h w rJMIj lo make Mid ostaMiah Miefa o^diaaiicai, orderK, 
uaA lain aa may tend to the good and wfaolewve gantoo-' 
mmttfikm mid doHege, and atttbe atttAMila awl 4br ae^^ 
fal Qfioefla aad viuralaiv thereof UMt-tolbe put^ik tenefit 
ofeliie aaaae, sot vqpugaaat to thetlawa and atstutea^ofoiir 
rmimci Gtvui Britain or of tUa Mr PretfeGe ofNeir- 
tf and Qot enehiding any pirate - of any rdigiooa 
[ wbattoererfrom free and eiqnal IHierty and ad- 
( of edooation* or firom any of the fibertiea and priri^ 
k ot inrannitiea of the aaid CoHege en a^comrt of his or 
tMIP'iipeeiihltve aentimenta in reKgion, and ofhiaiorth^ 
be«g of rrei igiou a profeaabn different from the aiild Tma- 
lean of (he nid DarlMMitb OoHege. And aneh ordbnttceB> 
oadera and lawa, which abalt aa aforeaaid be made, * we do 
larva, our bohra, and succesaora by tfaeae pteaenta ratify 
aHMrof»asd<oonfimn, an good and eibcteal toobKge and 
bMlall-theatudenta'and the aeveral officers and miniatera 
of^tfae aaidCMkge. And we do hereby autfaoriae and im- 
jthe aaid Truateea of Partmouth College, and the 
t, Tittora and ProfeMora by f bem elected and ap* 
Imitated eaaibreiBaid, to put auchordinances, orders and fatwa, 
iB'MOBUIionto M proper intents end purposes. 
. Aadwe doAirtiierof our special grace, certion knowt* 
edgci and mere motion, will, give) and grant onto the aaid 
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« ^nmontMrm oooxot vs. wammMS}: 
^hinla^ «r AiiA DtMamilli CfriiiigBf far dtl < 

ilii|,iiiinii 111! inrtnifr^^ udhi-la^tliM* pvsgvet* vr Jiiwrtwwr 
flrtf thcijr, and Ifacmr lueceston^or the m^Mr-ptvtafiWijFaHfT- 
en dsr mwe of thMi c0iUF«ed for 4lwl porpct* «ft dbttM'A' 
r^clvdy do,* by the Ptetideat of said Coltogo for tbe inub to^ 
teg^ or «B7 otter deputed i^ tlimo^ giw, todigratft sajr iMk 
^ogree^ordtfgroeitoanj '<rfth9 ttodeutt oftfw mid €M« 
i^e, or mf ott^eni by fteio, ttongbt ifMtlij thotM^ ai Mfc 
nraidijr giMt^ io «klier of th« oaiiierfMtf, or muy odhor 
eoiege in rar reali^ of Omat Britaiii ; Md tiiat thojr lipi 
Oiid«eal dit^tomas or certifioatfaof hmIi |p«dttatic»it» to-lio 
topt%.A6 'frodMtmr atporj^taal mamuMk wi.lflittMi' 
«idtlkeraif« 

And wo 4bifiMlhar of one opocM sraico,.Mrtli^kt»«l^ 
#dl9^ aodiDoao ao^oa jh^ th^a.p r oa ooto bt . Mt ow Mm^ 
«idowea0bM,;«|k«Md grant nolo tbho^/Ikoal^ot of mM 
9wimmiik OwH^ie md to thdr B»«soa«on^iltot«Mp( wA 
iMr ioocaasora aMl imvo a coiMBoa Mai» imAar iriiidk 
AejF iBogr paiat idl dipleanai or jsntitoieaoC degiooayMi 
^R fllter^Un md biiaiooia:of aid oomaaoaaogjilieoflli €M- 
1^0 ; vMoli^aMI br eagravoo io aoek o lanaft» and iM 
M0iioii#iair«iip4MP mm afaatt be doviiaadfe^llieiaUKEroafiiiii^ 
iMtiibt lime bmig»or b}r ttetBaaJmi pitrl of 4a4rt aoiMii«r 
4oamioffttei]iooiiToiiod fer&o aoriPioojofilioMd^ CbBngi 
oiB»ahofedirocled« > 

lA^nd.fmdo iadher lbri<ii| our k^la 
Cittrndgraotiimto ibe aakS ^Brualaotf oC Ibo' aoid 
40««tiafilolhge^«id theit autceffii^Sy w to Ifao.iiii^r pMaf 
«iy asvefi or more of tbem eoairened for* ti» a^npieo irfMi* 
said <2eiloge, ^a|)over ao4 ^uitborltj, ftom lio^ to itkao^titp^ 
namiBate and appoiat ail other officera and miniaiiirar'nUfli 
ibej aball think ccoaveniea* and neceaiiapf for ^iM^tfeMtor^f 
the said College, not herein partScntarlj' tianr«d*or metttlMifc 
4ld ; whitiiiaKceni and m^ittora m do Jboreby iiepOMr to^ 
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ottte* tod( fr«ft€s, WrMly aitdffrMly m a»y 
a&d»ldk«ai <ifl miabtMrs ie ocr uni^Miftiet or colleges 
i»«WTeftlB of» OrMt Bittido IswMlj nwy or ovgbt lo ilo^ 
/ibflsd ioftiier, f ktt IhogeaeroM tontribotoffr to tko flrB{P 
p«rt«f this design of spreading tte kwMrkdge of Ibt otiijr 
trse fikid and SavioOT among Iho Affitrican aavages, tM/y 
Aoai Hme lo time, beoatisfisd tint tbok liberallfset afefritbc 
tMf diepoaod of in Ibe best manner for that p«rpoa% wd 
liniiterthersniayinfolore tiatebeenanvagadki fboexeroiaer 
of 4fte Hke HberaKty for promoHog ffae oamo piom. dee««i k 
eMIbetfaedkityofthePfoaidentcff aaid Dartoioiitb Ool^ 
foge and of his aooceasors, aBomdiy or at oitea aa bo abaft) 
bi*<horeunto deaiwdor te^fmwdy to^traniasH ia tbe Sigbt 
Sbonoiirable, Honoumble and wortbj gentleaies ot 4bio 
frif»t in England befbromeiitioaod^ a (MtUk acooovt of lb« 
tflipfoTeflwafand diabttraoai^sta^Df the aaifooaltoffiabe ahalt 
ree^iTe^ from the dOMttona and beqneata made in ^flogindk 
tlM^ tbo hoflda of aaMt Trosteoor md alao' odviae IhoflHtft 
the generar plana laid,^ and proapoete e ii h ibitod , aa ««9 «»a^ 
AMifU accoHDt of iH foanrfcaUer oconrrenceay m «rier, W 
fhoy sMl think oapedi e i it, that Ibejr mtj 4m pohHahed^^ 
AWt this to eoHtiffoe ao long aa fbejr dMdl porpotoate tfaoir 
hWPdof tnist and there eMH he any oftbo fadhuiaativMr 
nmahmg to be proper objeett of that efaarity. Andlaatlf 
d9tm%pT0m will and jdeasore ts^aad wo do l)j these prea^^ 
ontf, for nsyonr beinr and streeeasorsy gtvi^ ond* grant nnfw: 
tho aaid Trustees of Rartmotttfa GoRege and to tbeir aoc- 
eeaaors fororeryibat Iheae our liettera'^^atent^ or the enrolM 
aaattitfaefeof intbe Sccralerj's oflkeof «or PtOThiceof. 
Kew^bunpabire afiMresatdy^ afaall he good and eSectnal irt' 
the law, ta aU intents and pnrposes, against us, oor beirs»^ 
9$A aoccessors, without any other license, grant or con<<^ 
IhroM^ion from us, our beb» and aoccessors hereafter by the 
aaid Trustees to be had and obtained, notwithstanding the 
not writing OP misrecitely not naming or misnaming the afore^ 
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16 f'BJMtmmrrH couj&gc vs. ^oooward.*" 

said (^e«i/ francbiiet, pmileg^s^ ioraMiiUies^ w oHicr 
the premises) or anj of them, and ootwitlutaodii^ a writ el 
ad quod damnuin bath not issued forth to enqirire of tfat 
ilremises or anjof theBi before the enseaHog hereof, ai^ 
statute, act, ordinance, or provision ot any other iMttir 
or thing to the contrary notwi^tandiog. To have and 
to hold ail and singular the prHrileges, advalrti^^i . tifc i i 
ties, ionnuiHtieSi and all other the premises bereiii and here- 
by granted or which are meaiit, mentioiied, or iateoded io 
be herein and hereby given and gnuiled} mM them the arid 
Trustees of Dartmouth College, and to their ssceesfors for* 
ever. In testimony whereof, we have caused thvse ^vr 
Letters to be made patent, aad the pufaik Seal of our ssld 
Province of New-Hampshire to be hereunto affixed. Wit- 
iiess our trusty and well beloved John Weotworth, EsqtuAa, 
Governour and commander in chtrf, in and over our eiid 
Province, Sec* this thirteeoth c^r of Decembef , in tbo tealh 
year of our reign, and in the yeas of Q«r Lordone thimMd 
seven hundred and sixty, moo* 

N. B. The words <^ and aiieh Professar or Tutor or my 
three or more of the Trtrnteea shall iasmedialely appoidl a 
meeting of the body of the Trmtees for the purpose afore- 
said,*' beti^een the first and se^^Msd lives, alao ikm words'^iHr 
more" bettp«en- the twenty seventh and twenty eighth MsUBMf 
also the words ** oif^iore** between the twenty eighth and 
twenty ninth lines, and also the wenfe, ** to ^laleBts a«d 
purposes^ between the tbbty seventh and thirfy e%teh ^ 
lines of this sheet were respectireiy^ interlined iMfore sign- 
ing and sealing*-^ 

Apd the said Jurors, upon their oath, further say, that af- 
terwards upon the eighteenth day oC the same December, 
the said letters patent were duly enrolled and recorded in 
the Secretary's office of said Province, now State of New- 
Hampshire — And afterwards and within one year frotti (be 
issuing of the same letters palenf,&ll the pei&ons, named as 
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AlMWm COUBT, NEW-aAMP8Hm£. it 

-¥nHrt«es in the tame, accepted the saici letters patent and 
wmented tfaerennto, aad the corporation therein abd therebj 
«eiied and erected was diilj organised and has antil the 
fttitiiig of the act of the legialature of the state of Nenu 
HainpsUre of the 27th of June A. D. 1816, and ever since 
(onleaa prevented bj said act and the doings under the 
fame) conlinned to be a corporatioo» 

And the said Jurors, upon their oath, further say, that 
imosedUatelj after its erection and organisation as aforesaid* 
the arid corporation bad, took, acquired, and received, bjr 
fift, dontioD, devise and otherwise, lands, goods, thatteb, 
wad noaies of great valne ; and from time to time since have 
had, taken, received, and acquired, in manner aforesaiid and 
otherwbe, hnds, goods, chattels, and monies oi great lvalue ; 
and on the tame 27th daj of June A. D. 1816, the said 
wrporation, erected, and organized as aforesaid, had, held, 
Md enjojred, and ever aince have had, held, and enjoyed 
divers lan<b, tenements, hereditaments, goods, chattels, and 
monies acquired in manner aforesaid, the jearlj income of 
Vne same not exceeding the sura of ||86,i66, for the use of 
Mid Dartmooth Cdlege as apeeified in said letters patent. 
' And the said Jurors, upon thefar oath, further say,' that 
IMIH of the said lands, so acquired and hdden by the said 
Trustees as aforesaid, were granted by (and are iituat^ in) 
Ibe state of Vermont A. D. 1785, and are of great value ; 
and other part of said lands, so acquired and holden as a- 
foresaidi wer^ granted by (and are situate in) the state of 
ilew-Hafflpsbire in the years 1789 and 1807, and are of 
great jtAut* 

And the said Jurors, Upon their oath,ftirther say, that the 
laid Trustees of Dartmouth College so constituted as afore- 
said^ on the same 27tb day of June A. D. 1816, were pos- 
setised of the goods and chattels in the declaration of the 
^aid Trustees speciied, and at the place therein meniioned, 
at of their own proper goods and chattels, and continued so 
4 
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ijB "DARTMOUTH COLLEGE V«. WOOp^ABD." 

posieaied antil and at the time of the demand aod teffMl pi 
the same as k^teiti after mentioned, unless direstted thereof 
.^nd their title thereto defeated and rendered invalid, ^y thp 
proTisions of the act of the legislature of the i^tati; of Neif^ 
Hampshire made and passed on the sa^e 27tb di^ of Jufie 
A* P« 1816, and the doicgs under the sfune af hqreiji ^yft^' 
mentioned and recited. 

And the said Jurors, upon their oath, further, say^ 
that on the 27th daj of June A. D. 1816, the legislature c^ 
said state of New-Hampshire, made and passed ^ certaip^^ 
act entitled, << An act io amend the charter and eiilarj;^ 
and improve the corporation of Dartmouth College," iji 
the words followin|; : — 

An Act to amend the charter and enlarge and frnproye the 
corporation of Dartmouth College, 

W]0\|lEAS knowledge apd learning gfinerally difi«|jedl 
through a community are essential to the preserratiqii oJT. ^ 
fi^ee gavj^rument, a^d extending the oppoj^tynitiea and a4- 
Taotfiges of educatiop ia higblj (iondtipive to promote i}fi$ 
tja^if, and \^y the eooatitution it is made the duty of the li^g^ 
ialatora and magistrates to cherish the interesta of lit(^r4i^ure^ 
imd the sciences,^and ail seminari^a established for their#^ 
vanGea;ient-T-}iDd aa the college of this state tfi^y in the qpift* 
ion of the legislature be rendered more extensively useful^ 
.Therefore, 

SseT. 1. Be it enacted by tlie senaig and house o/r^ 
it^seniatipes in g^fUfiral cptart eonveneda. That the <^r|^ai^ 
lion, heretofore called and known by the name pf tb% Tnuh 
tees of Dartmouth College, shall ever hereafter be called 
and known by the name of the. Trusteeji cff D^tmi>utfa TJt^ 
tersity^ — And the whole number of said trustees ah^l t^f 
' twenty-one, a majority of whom sh^ll form i| quorupi^ for thf 
f ransai^tion of bttsineu — And they and theur 8uece«|oca, ip 
that capacity, as hereby cdtistituted, shall re/}p^Uvel|y (c^ 
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mtt hwtyliold^ use, exiircise dnd enjoj all the powen^ aur 
Ihotliies^ rigliti^ property, liberties, pririlcges and immu;i;j- 
#es wkick have hitherto been postefsed, enjoyed aiid use^ 
V *he ttUBibea of Dartmouth College— except bo far aatbe 
«jitbe may be Taried or limitbd by the provision! of thto act^ 
And they shall have power to determine the times and pht^ 
'Ceaif thMr mtetiags, a^d manner of 06tifying the aame ; 
fo organize cdlleget in the nijiversity ; to eittablisfa an iiiati^ 
iixte and elect fellows and membera thereof: io a^poijnl 
such office^ as ihey may de^nt proper, and determine their 
duties and ton^pensation, and alao to displace them ; to deL* 
^te the power of supply ii^ vacaiicies in any of the offictf 
«f fthe untferakfy, for any t«rm of time nat extending beycttfd 
^ir next meeting : to pami .^dijlaneeff for the govtoimejn| 
^.the atudeolB, with rJi^Woiabi^, j^nal(itt^ not kicokii4ateiiit 
witb fhe eoAstitntiontaitdlAxra^^ihiB i^le; lo prescribeibt 
^^^Qi^se of education and ^sonCar degrees; and tOmnrange, 'mn 
Tfit and employ the fii&^ of the Unirerait7^ 
" Sect. 2. And be it fmiker smctei^ That tbefe shall 
lie a bdavdfof overtf eerily nbotabiH.havic p^etjua} sficoesr 
aioft^ and^whose numberiballber twenty ^fiv^,fifte<!}n of whom 
riun constitute a quorum for the. transaction of b^f in^as^ 
iAe president of the senate and the #peake^ of tfae ho^^se of 
fftpresentatlves of Ne«r»H>i^mpsbire^ tbo gotv^roati? and lieur 
^nant governour of Vermont, for the time bein^ a|iall be 
ip^bere of said board, ex-ol&cu>« The board Qf overfiKerj 
iliall hare power tp determine the times and places of their 
meetings, and manner of nqiifying the sanie ; to ipspect and 
jConfirm or disapprove and negative such vptes and proceed- 
ings of the board 4>f trustees as shall relate to the appoint- 
ment and removal of president, professors and other perma- 
nent officers of the university, and determine their salaries; 
to the estabHahment of collegea and professorships and thi 
traction of new college buildings— JProvfded diways^ t^at 
the said negative shall be expressed f^jthin %\pj days froai 
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the t^^ of laid QvtriQ^rs. being. fomiBlwcl wilii.c^fiief:^. 
8Ucb acis.-^Provided alBOf tbM all Totea and prooeediiiflt 
of tbe board of trusteea shall tbe valid «aad effpcttai, to.idl 
QiUaU aod purpoaea, until aoob aflgativeof tho board ^ 
olreraeera be expressed a^co^dkig to the proviniona of thia 
•cU . . . 

Sect. 3. BeUfurlhev.mmUd, That there idiall be » 
treasurer of said corporatioa, who shall be dulj swimi, and 
wfaO) b^forb he entera lipon the dutiea of hts^joffite, ahsH 
give bonds with sureties to the. satisfaetioo of ttecorpora>^ 
tipn for the faithful performaoce thereof ; and also a secie^ 
Itary to each of the boards of trustees and overseers, to' be 
Uected by the said boards respeetively» who aliall ketjp^ 
Jost and true record of the proeectdiags of the board iar 
irhioh he was ohoaon. And it sMI fartlwrmore be the dll*' * 
fjr of the sacietary of the board of trmtees to fanisU 'm 
toon ^ maf 4>e to the said;boar(i of oversoers, copies <^ th« 
records of suoh.vot^s and proceedings as by th^ provisfotnl 
of this act are made subject lo their reversion and contmoL 

Sect^ 4. Be it further enacted. That the president ^ 
Dirtmoufh Uotversity, and his^ snceessors itf offiee, slili 
have the superintendence of the gbvermnefit and fnstruefW# 
of the students and may preside at all meetings of tll^ ff^K^* 
tees ; and do and es^ec'ute adl the duties devolving by us^ 
on the president of a university ^^^He shall render annuaify 
to thogovernour of this state an account of the nuinber cIT 
students, and of the state of the funds of the university ; aiM 
likewise copies'of all important tbtWs'andprdceedings of the 
corporatioh and overseers; which sbaH^A m^de out by tfaie 
secretaries of the respective boards. ' ' 

Se^t. 5. Be it further enacted, l%at the president ami 
professors of the university shall be nominated by the tnrs^ 
tees and approved b/ the overseers : and shall be fiable to 
be suspended or removed from office in manner as beforjl 
provided. And each of thcf two boards of' trustees and 
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omtecr* BbtlMiav^ pti^erlo 8iii!q[i6iid knd remirii any 

•iB*CT. ©• Beitfnriher enaef eil, That fte gio^ve'inour and 
<^iKg^1l are her^jr autfaorMd to fill sH Vacancierfn the 
bterd pi6v^t$eMk^ wbettiei' lbe>aMie be o«%k|i^Tabftncles, 
or are occasioned by the death, resignatlo;! or remoTal of 
afff'tiemb^.' And the gore/trour and coancfl in like man- 
ner, sbfll, by appointments, as fopn as may be^ cooo^Ie^ethe 
preaent board of trost^s to the number of twentyrone, aa 
provided for by this act, and shall have power also to fiB 
aU vae^Difi^a that maj occur previous to or during the first ' 
o»o|iRg of ,the said faMiaprd of tro«t«eB".-^But the prenideot ' 
o&l^.iiiij«veniitjfQr the time beii^, shall nevertheless be a 
9i)Misbfucof said boi||i of trufft^es, ex-officio. And the gov- ' 
enioiir and couacil shaU have pow^r to inspect fh^ doings^nd 
pOAceediogs of the corporation and' of all the olQce^s of the ' 
unpyersitf, .whenevor they deeaa itexpedient^-^andifaejar^ * 
hereby required to OHike snch inspection and report the 
nam tp ^he legislature of tMf atste as often an-once in every 
fiir^yMTS* And the g(>ver«ooivii hereby authorized attd re- 
quested ti>;«^i«aion. tk^ first i9^t^^ the said trip^aes and 
oveceo4»r8^ to ibe hald i^ Hsu^ver oii*^ 3fitb -^ny of An- 
gust'nextw • \ » • 

SscT. T. Btitf^ih^ $fmted, That the prenj^dsnt and 
pr^yfeasors of tke miiversityi befete enteriog up^m the duties 
oPitbcir offices, shall take tk§ oath lo wpport the coostito- 
fiteof tile United States aad of thin slate; certificates of 
whadhajballbeintfieofficeofthe secre^ry.of this Btate,withhi 
sixty daya.from their eateriog on their offices respectively. 

Sect. 8. Be itfurthtr my^t$A, That perfect freedoaiof 
reMgious opwioo sb^JI be enjoyed by all the officers, and 
stuA^a #f the umrers^y ; and no offi<;er.or student ahalt 
beideffirivtdof my honours, privilege* olr benefits of. the ia* 
sttlntiDm on accounl of bis religions >ereed or belief* The 
thodogical coUeges wkich may bft eatabHsbfd in. the omyer- 
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4ffl ^DABTMaUTH COUJfiGE tB. WOODWAto." 

•Hy shall b» founded on the sanfepriBcipIes of refigiourfipee- 
dom ; and any man or body of men shall htte a rifht lar 
4nd0W coHeges str proftsiDrftfaips of any sect' of (he pmfes- 
fant chriatian religioii : Aild the trAstees shalf be held MA 
Migtd io a^pbmt profeators of learning and piety of such 
iects^ aecording 4o the will 'bf the donors. 

Approved June 271h, 1816, 

And the said Jurors, Upon (heir oath, further «ay, that at 
flie aniitial meeting of the Trustees ot Dartmouth College 
consfitiited agreeably to the letters patent aforesili^, and ih 
.00 other way 6r manner, holden af said College on the 28t^' 
Aay of Au^t A. D. 1816, the said Trustees toted and r^ 
ftolred, and caused the said rote and resolve to be ekiefeA 
\oD their' records(l), that they ^o not accept the prbi^^lbiiii 
4>f the said act of the legislature of I^ew-Hampshiri^ of 'tfie 
9J^th'of June A. D. 1816 above recited, but do by the mi 
*6tc>nfl resolve expressly reftise^ to accept or k(if Under 
ihM same;' «■• : -r ^ ••* * 

And the said Juror*, upon Ihfeir dath, further say, thactfiM 
faidTVuBtees of Dartmouth CWtege have nev^r acceptai^ 
tssente^ foot acted tiader the aaid acf of the C7th df Jtrae^ 
A. 0.'I816, or any Adt passed ifi^ addition th«r«lo or to w 
mendment thereof, but have continued to act and 4liSrclssm 
the right of acting under the Mid tetters patedt. v 

A^dliie itaid Jurors, upon tfaeh^ oalh, fiirtfier sa^^ tinit m 
tfie ftcrV^nfh day ^fOcfobef, A* D. 18l0, and before the 
coffltnencement bf (his linit, die said Trustees of Uiatrtinoitdl 
College demanded of the said William H. Wo6dwar*tl» 
poperty, goods and chatlets, in the said deelanitron speeU 
fifed, and requested the said WMIhm H^ WboAr ard, who 
tfaien had the same in his In^dti itnd possesstoit, to deliver 
thesamctolhcto, whSchthe said WHIiam fl* WotAwBti 
flien and thererefti'sedto do,andhas ever sif^ni^t^tduMi 
refused to do, but converted the same to his own umf, If ^ 
(I) See AppendiaKa 1. 
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ag^ SVn»ioet id Dictawth CoUcqpt coiM, «6or d» piW«K 
9^ tbe said act of the 27(h day of Juiie^ iawfuHj^dfttiuaid tbo 
st9ie» atfd if tho aaidl William H. Woodward waa sot Iqr 
biw a«tbori26d to r«iaia the laoia tii his posaoaaiOB aftor 
i«ich demand. 

And the snid Jurors, upon their oath, further saj, that otf 
the IStbday of Deoeviber A.D.1816, the icgpslatoteof ttid 
Itate of New-Hampshire made and passed a certain- other^ 
act entitled, ^^An act ia addition to and uSi snendment of aa 
aict entitled An act to amend the charter and enlarge and \m^ 
prove the corporation of Dartmouth CoUege," in tfaoworda 
following :— 

An Act in addition to and in amendment of an act, entitled, 
<* An act to amend the charter and enlarge and improve 
the corporation of Dartmouth College." 

WHBREA3 the meetings of the Troslets and Orisr- 
ieers of Dartmouth Universitj, which were summoned a* 
greeablj to the provisions of said act, failed of Niiig duly 
Mdea, in consequence of a quorum of neither said trustees 
i|w otverseers attending at the time and place appointed^ 
wfceireby the procreedmgs of said corporation have hitherto 
been and stiU are delayed : 

Sb^ti^v 1. Beit €n0Cl%i hy (he senate and home of 
f^praaentafitfss, %ng0mrate0urt convenedt That the gov* 
anioar belaud be is hereby authorized and requested to sunK 
iten a me(^)Bg of the trustees of Dartmouth University, at 
tiEub tim^ and place as he may deem oxpedient. And thtt 
said trustees at s»ch meetibg, may do and transact any mat- 
ter or thing, wkbin the limits of their jurisdiction and pow^ 
ar,:as auch trustees, to eveiy intient and purpose, and aa 
Ijllll^afid <;po^p|etely aA if the same were transacted at any 
H^uifll a^ ofher qu^ti^gt And t)ie gofvernonr^ vUh advice of 
^91^11,^ jif af^hpijp^d to fill all vacanciei that have |iappe*td 
^«M9^lMVtW IB tha b»ai:d of said trustees, jpirevioiMi to tbeit 
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44 <<I)ja»Mnm'B CKM1.BM m. WOOtyfTAttD.'' 

■est Mwnd neetkig. And the go» MMH it belvby u&arifr. 
«dlo iwmiioa a meeih^ oT tfaeovettctrt of nid Vwit9t$ity^ 
at inch time and place as be mqr conaicler pitiper* And pro* 
Tided a less number iban a qnonim of said board of overieers 
GooTene at the time and place appointed for lach meeting of 
dieir board, they shall have power to adjourn, from time to 
time, until a quorum shall have convened. 

Sbct* 2. And be it further enacted. That so much of 
Ibe aet, to which this is an addition, m laake necessarjr anj 
particular number of trustees or overseers of said Universit j 
to constitute a quorum for the tFaosaclioc of business, be and 
the same hereby is repealed ; and tba^hereafter nine of said 
trustees, convened agreeably to the provisions of this act, cr 
to those of that to which this is an addition, shall be a quo- 
rum for transacting business ; and that in the board of trus- 
tees six votes at least shall be necessary for the passage of 
a^y act or reaohitioc And provided also that any smaller 
Jiamber than nice of isid trustees, convened at the time and 
yhcc appointed for aqy meeting of their board, according to 
the provisions of this act, or that to which this is :an addi- 
tion, shall have power to adjourn from time to time, until a 
quorud shall have convened. 

SxcT. 3. And be it further enacted. That each mem- 
tier of said board of trustees, already appointed or chosen, 
or hereafter appointed or chosen, ehall, before eaterii^ on 
the duties of his office, make and subscribe an oath for the 
faithful discharge of the duties aforesaid ; which oath MJgM 
be returned to and filed in the office of the sieccetary of state, 
previous to the i^xt regular noting of said board, after said 
ncmber enters on the duties of his office as aforesaid. 

Appneved December 18^ 18)6. 

And the said Jurors, upon their oath, further say, that on 
the Mtb day of December A. D. 1816, the legislature of said 
state of New-Hampshire made and passed a certain other 
aet enlMed, <*An aet hi addition to an act entMefd aniMiii 
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MMifioB lo Mid ia amcndmcDt of an act eDtitbd an act to a* 
mmi the charter and enlarge and iaiprofse the corperatieB 
ef Dartmoirth €k>Hege, iathe words foUoiring: — 

Ad Act in addition to an act, entitled " an act in addition 
to and in amendment of an act entitled an act to amend 

. the charter and enlarge and improve the corporation of 
Dartmouth College." 

BE it enacted by the senate and house of rtpresentatipts 
in general court convened ^ That if any person or persons 
shall assume the office of president, trustees, prdfessor, sec- 
retary, treasurer, librarian, or other tifficer of Dartmouth 
University, or by any name or under any pretext shaH di* 
reetly or indirectly take upon himself 6r themselves the dis- 
ctarge of any of the duties of either of those cAces^ except 
it be pursuant to and in coiifermity with the proriiions c(e^ 
act, entitled *^ an act to aooiend the charter and' cfnlarge and 
improve the corporation of Dartmouth Cdiege,*' d^ of the 
*^ act in addition to and in amendment of an tct emitted an 
act to amend the charter and enlarge and improve the cor- 
poration of Dartmouth College,*' or shaH U any way direct- 
ly or indirectly wittoUy impede or hinddf anfy such officer 
ttt" officers already existing, or hereafter t6 be Appointed a- 
freedbly to the provisions of the acts aferesiid, in the free 
and'eiftire discharge of the duties of their respective offices, 

"' Mnformably to the provisions of said acts, the person or 
persons so oflfending shall for each offence forfeit and pay 
1^ sum of five hundred dollars, to be recovered by any per- 
Mn who i^U sue therefor, one half thereof to the use of the 
prosector, and the other half to the use of said University. 
V And be it further enacfsil, That the person or persons 
who sustained the olBices of secretary and treasurer of the 

' ^rnatees of Dartmouth College, n0xt before the passage of 
the act entitled << an act to amend the charter and enlarge 

-.afid iQiprove the corporation of Dartmouth Crilege,'' shatl 
5 
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•0 Dik»TI*ailTii QOU.E€» VS. WQOmAXD. 

eoBliiiM to hfiU «iid dttobarge the AortitB of Am 
at Bf^etary lUid Uotsiirer of ibe Iriiiteet of Da^toiMilli 
Uoivorsity, until toolfaer peraoo or peraoot bo appohrtod m 
bis or their stead by the truatees of said Unir^iitj. And 
that the treasurer of said University, so existing, shall in bis 
office have the care, management, direction, and superinten- 
dence of the property of said corporation, whether real or 
personal, until a quorum of aud trustees shaH have convea* 
ed in a regular meeting* 

Approved December 36, 1816. 

And the said Jurors^ upon their oath, further say, that the 
said William H. Woodward, before the said 27 tb day of 
Janey had been duly appointed by the said trustees of 
Dartmouth College, Secretary and Treumrer of the said 
corporatioi^ and was duly qualified lo exeroise and did e»- 
osesae tbo aaid offiqes and perform the duties of the same ; 
and at such Secretary and TEoasuror' rigbtfoHy had, wbilt 
he so eoQtifiued Seeretary and T/eaAnrer as afi»roaaid> the 
04»ilody and keefnag of the soFeral gooda, cbattelSy a«d 
proper^ in said declaration speetfbed. 
. And the Mid Jiuf!ors„upoti tbeii; oatbf further lay, Aal tlie 
said WiUiam H. Woodsrard was removed by said Tn»tiBea 
/ of Dartmouth College (if the said Truatees ooold by law 
do the said acts) froi^ said office of SeiMc^ry, on the 87tb 
day of Au^st A. Dr l816>andfrofeA8aidoffieeofTreasi^rsyr 
00 tlie.37tbdi^ of. September then next foVowing, of wbioh 
said removals he, the said William H. Wood«ard^ had due 
notice on each of said daya lait.mentioned. 

And the said Jurors, upon tbeir oalb, forther aay, ^t the 
corporation called the Trustees of Dartooouth Uiuvefsity 
was duly.qrganized oh the fourth day of February A. D* 
1617, pursuant to and under tbe sai4. recited a^ts of tte 
S7th digF of June, and of the 18th and|{6thday»of DeceDSf- 
ber A. D. 1816 ; and the said William »|B[* Woodward was 
on tbe said fourth day of February A. D. 1817, duly ap- 
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jliialid bf ttie «aidtknmloet of Dtftamrtii tTnivertify, Sm* 
Mtimwd IbMtiMr of the ttud Trastees of Dtftaioirtii 
Umr^Baity, asd thea and tbeit accepted both said oficea. 

And the taid Jurors, upon tbeir Mth, ftirthersirjr, that thit 
suit was coiQipenced oo the eighth day of Febraarjr A. D^ 

But whether upon the whole matter aforesaid, bj the J«- 
mrs aforesaid in manner and form aforesaid found, the said 
acts of the 2rth of June, 18th and 2eth of December A. D. 
1816 are valid in law and binding on the said Truf^tees of 
Dartmouth CoBqee, without acceptance thereof and assent 
tfaweunto bf IhMii Jw ms.to renter 4he plaintiffii incapable 
of maiotaining this action, or whether the same acts are re- 
pttgnaot to the ecMistitutbn of the United Stales and so void, 
the said Jonxrs are wholly ignorant and pray the advice of 
4be 4i0mt upon the {wettisf«.^-And-if open thosaid mutter, 
it Miall eeem to the conrt here, that the «Md acts' liet mesK 
tamed are valid in law and binding on said Tmstees lif 
Dartoiouth €olkge, wiAoat acMptenoe thereof mi 9mmt 
thereto by dbem, so as to render the {>lmBti0s imeaytbte ^ 
maintMBingttfaig action, and are net repugn«nt4o tfaeconstiltf- 
4Ml ^ tbe UnlM (totos, then the said Jurors, upon their 
oath, «at|ktl^t the said WttUam H. Woodwafd ia mi gui% 
%( the premises above laid to bis eimrge, hy the deekfi^ian 
KfoveSflid, as^he said WMIiam H« Woodwmrd ^ath «hwie 
fti pleading aHeged.-^But if upon the whole master. «6>fe* 
•aid, it shaH seem to the court here, that the said aets last 
mentioned are notvsiid in law, and are wt biadiiyc on Ike 
said trustees of Dartmoath OoBe|^, withot^ acceptance 
flU^reof and assent thereto by them, so as to render AmB kh 
eiqpaftle of maintaining this action, and that the sud acts ane 
repugnattt to the constitution of the United States and void, 
ften the swd Jurors, upon thehr oath, say that the said Wit 
itam fi. Woodward is guilty of the premises above kH to 
Mb charge, by ^ detlaration aforesaidj^ and hi Aat case^ 
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as DAiimMrrH ceixam vs. WMUWMmo. 

? ' 
tiK J aiMSB Um damaget of them, im irid Troaieea «f 

DarteiMtli College, by oecatMfn tb^ereof to tweiitj th^atMidl 

doUars?' 

Afterwards at the same term, the argument was opened 
on the part of the plaintiffs by Mr. Mason and Mr. Smith, 
and on the part of the defendant by Mr. Bartlett and Mr. 
Solliran, and the cause was continued nisi, for further ar? 
gument, in Rockingham County on the next circuit 

At the September Term in Rockingham County , present 
all the Judges, vis. 

Hon. WILLIAM M. BICHARDSOK^ mnr unties. 
HoK. SAMUBL BELL, > ,,„««„. 

H^ir. LEVI WOQDBURT, § ''*™*'- 

The cause came on to be again argued. 

Mr. Mavoit. — By the charter of IfW a corporation is 
cueatod, by the name of <* The Trneteet of Dartmouth Col- 
lege." The charter recites, that much expense and graft 
labour had been bestowed, in erecting and snpportingm 
charity echori, whieh bad become higUy wseful; and tfaiit 
ladiTiduals, as well in England as in this coun^; were dis- 
poaed to make doaatioas. Sit its enbrgament, md ittoipe Ube- 
ral endowment ; and that the king, ** wilfog to eocMMragt 
the laudabk and chariialile deaign,'' establialMd the corpo« . 
raiiott. Twelve penoas are l yp eia te d imder the nwme of 
fnitteea^ to constitute. the corporation, and it immqptmtlf 
presided, that it shall forever ihereafier coMttt td tw^ve 
truateesr a»d no eaore* - To Ihem ia graoted the right to^ae- 
^Hak^ and held real and .peraoMtl estate, and to diapMe ^ 
the aame file the naeoC the college; and to appoint firturr 
traateea to fiU. Taoanciea in tbur boar4 ; and alse t»appo«t 
^ neeeaaary oSeees of the college, and to naajgntliai their 
duties and salariei ; vsi to-odkelaws and cegiriationi fitr^ 
pr^r gaverwnent of the . ioatitatioo, together with all the 
^ iMNial powers of stich corporations. ^Toha»eam4AoU^ 
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stmmioR <3otnrr, nbw-h amrhmb. ii 

«mil mngfdar iki prtvtlif^, aivmUagtSj Ubtrtiis and im- 
m mrit Us^Bmi nil other- the preiBmeB, bereiBand iMfwby, 
granted and gtyen^ or which are meant, mentioned, or intend- 
ed to be given and granted imto them, the aaid truiteev of 
Dartmouth College, and thtir snectssors fortverJ*^ -. 

The first act (of 27 th of June 1816) makes the twelve trai- 
tees^ under the charter, and nine individuals, to be appoinl- 
- cd bj the Governour and Council, a corporation, by the 
name of « the trustees of Dartmouth University ;" and 
transfers to them all " tht proptrty^ rights^ powers, IUhT' 
Iwe and priHUges^' of the old corporation, with power to 
establish new eoUegmr and an Imiitnle /—subject to the 
controul of a board, of twenty^ve 4>verseerB, to be appoint- 
ed by the Governour and GounciL 

The second act makes provision for obviating certain dtf- 
#cidties, which hadoceunsedni atte»p4l»g to execute the 
ir»t- Aod-thclast act autborbes the defeodant, who was 
the Plalptiffii' treasureiy to retain and hold fer a certain time, 
aH.their ptoperty against their wiU ; and subjects, then to 
iwftvy penilties, sfamM they impede or hmier the eseco- 
lioo of the atstt. 

'.Under colour of the^ acU, tiie defendant daims to hdd 
the property mentioned in the declaration* 
» The question is whether the acta are obligatory, and Mad- 
iBg on the plaintifis ; they never having accepted or aei^at- 
eid«t0tfaem» 

Uf the necassary constructian of these acts, the ^d cor- 
poration is ab^bhad^ if they are valid ; aad a now one es- 
tablisbed< The first act does, in fact, create anew ear- 
f»orMion ; and traasHsrs to ttdl the ^pfoferty aad priwlegqs 
af the old. The old cofpon^n can, in nosense, be said to 
aoatinue, wheii itsr property aad privilages, of ev«ry kind, 
ara^us token away, and tn^N&rred to another corpon^ioa. 
Vbe trustees and overseers of Dartmooth UntversUy constf- 
^ita aeorpora^on, if the acts are effi^tual for ny pwpana;. 
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md tbftt fCorporatijNi is, cttratirilj, dJlT^real, ffm dte mt* 
p«n(ioii of Ibe trmtees of DarteouUi Colkge, Mie«tehliih«i 

Tbe two Mfporatioas ace dijBGureiit ia 4beir corpomte 
nameii; in tbe natural persona that compose tbem; in 
tbe form and manaer of their organisations ; and in tbeir 
riiibis and priirileges. Tbe old corporation conusts of 
tveive trustees ; tbe new of ti^ent/ one, trustees, and twes-^ 
ty fire overseers. In the old cor[iora(ion the tmateesi bjr 
ilHng vacancies, as they happened, appoinited tbek own svc- 
cessors, and enjoyed and enerciaed all tbe privilegea^gitairt- 
ed by tbeir charter, and were Sttbleot to no cantMot, hwk 
that of the law of tbe land. In the new corporaliOD, tise 
trustees, in their most important acts and dotags^ are subjeot 
to tbe controui of a board ctf overseers, depead^it for tbeir 
appointments on the Goveraour andGouncH. Sokjeet to tUs 
controui, tbe new trustees have all Ibe rigbta and powers of 
tbe old ; and they have also other mott important rights and 
powers, wbieh tbe old trustees never had, nor cbamed. Qi 
course, new duties are incurred, correspondent to the new- 
ly granted rights. 

In the first act it is provided,- that ^^ they (i. e. the new 
trustees) and their successors, in tbat capacity, -as herekff 
eonsHhUedj shall respectively forever have, bold, use, ex- 
ercise and enjoy aU tbe powers, authorities, rights, property, 
liberties, privileges and immunities, which have hUherto been 
possessed,' enjoyed Mid used by the trustees of Dartmeutfa 
€S(ritege ; — exc^ so far as the same majf be varied m^ ism- 
ihdbjfihe provisions cf this act And tbey *shall have 
power (among other things) to organise eoHegea in the Uu'- 
▼ersity ; to estaUiah an Institute, and elect f(^lows and 
membere thereof ;-— and to arrange, invest and employ tbe 
funds of the University.'* What other or more appropriate 
Imiguage could have been used, if the <rid trtistees bad sur- 
rendered Ibeirebsvter, and tte legiilature bail intended to 
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eitebiith a new festttiition, to tBppiy 1bcr|il«ce, ft»d Mjcqr 
d( the property and prirHegeB of the old corpomiiMi ?- 1« 
an act for that purpoie, terms could not have been used Mo^w 
■igdificant and appropriate, than those contained in tbw act^ 
Thej are in substance, that the corporation, us herebtf es-> 
tablished^ shall have and enjoy ail the property and righta,i 
nfhieh have hW^erto been held and enjoyed by the old cor- 
poration ;— except so far as the aame may be varied or Km^ 
ited by this act. 

It b true, the act purports to include the old trustees, i» 
tlie now corporation, but they have not accepted the ael, 
■or consented to become members of the- new corporatjo0# 
aed consequently ibty are not members. For Ibey cms 
nekher be compelled to become members of the new corpo- 
ration, agabst their will ; nor to exercise new powers, or 
snbmk to new restrictions, in the old corporati<H». It was 
neither expeoted, nor desired that the old trustees «bpa}d 
unite with the new onts« The intention d«ri>4li^s was, in 
this indirect way to aboKsfa the <M oarpomtion> and get rid 
oC the trustees. The manner, in which theiiyury was inflict^ 
ed, does not lessen the grievance. 

But if it should b^ held, that the old corporation is not, ab- 
sohitely, abolished, it could ayail nothing, in support of the 
validity of the acts. , For the legislature is no more coppe* 
tent to change, and essentially alter the rights of the plaint- 
iffsy than to abolish them. And it cannot be denied, that 
the acts do, in many particulara, essentially, affect and 
ntter both the corporate, and. individual. rights and powers 
of the old trustees. That alterations and new limitations 
are hnposed.is admitted, by the very terma of the first ai^t. 
The new trustees are to enjoy and exercise all the proper- 
ty^ and privileges, which had been enjoyed and exercised 
bjf. the old trustees, — eaicspt so/ar as the same majf b$ vari- 
ed j^r limited by the provistooe of thai a^. 
. B^ro the p|issi«g oC the aeta^ the plahilifii were sole 
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owners of all the property, acquired under their charter, and 
were, alone, entitled (o exercise air the privileges, granted 
by it. By the acts, others are admitted, against their will, 
to become joint owners with them, of the property, and to 
a joint participation, of all the privileges. This forcible in- 
trusion, under pretence of joint ownership, violates the 
plaintiffs' rights, as essentially, as would an entire ouster. 

The whole organization of the corporation is changed. — 
Instead of one board, consisting of twelve members, there 
are two boards,— one of twenty one members,— the other of 
twenty five. By the charter, the trustees had the right of 
making all suitable regulations, for the institution, subject to 
no appeal. By the acts, all the Totes, and doings of the 
trustees may be negatived by the overseers ; in whose ap- 
pointment, the corporation has no agency. 

Not only are new trustees forced in, to participate with 
the old ones, but new trusts, and new duties are created. — 
An Institute and new colleges are to be established, and the 
funds, acqiiii'ed under the charter, may be applied to their 
establishment and support. \ 

The President of the College, a member of the old cor- 
poration, held his office and salary, dependent on the twelve 
trustees alone. The tenure of his office is changed, and 
he is now dependent on others, who hare already attempt- 
ed to remove him. 

If the legislature can, at pleasure, make such alterations 
and changes, in the rights and privileges of the Plaintiffs, it / 
may take them away entirely. If a part may be destroyed^ - 
or taken away by one act, the rest may, by an other. The 
same pgwer, that can do one, can do the other. 

I shall contend for the Plaintiffs that these acts aie not 
obligatory : 

I. Because they are not within the general scope of legis- 
lative power: 

II. Because tbcy violate certain provisions of the constK 
tution of this State, restraining the legislative power : 
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III. Beeause thejr violftte the cooBtitatioD of the United 
States : 

Oq the first point, the attempt will be to show, that the 
legislature would not have been competent to pass these acts, 
and make them binding oa the plaintiffs, without their as- 
sent, even if there were no special restrictions on the power 
of the legislature, either in the constitution of this state, or 
of the United States. 

Numerous instances have occurred, where it has been the 
duty of the courts of law, in this state, as well as in most 
other states of the union, to examine into the legality of the • 
doings of their respective legislatures. And the cases, in 
which the courts have been obliged to declare legislative 
acts unconstitutional and void, are vastly more numerous,' 
than judging from the theory of our governments, was to ' 
have been expected. As the constitutions attempt to' 
define, with exactness, the powers granted to each depart-' 
ment of government, it might have been expected, had not ' 
experience shown the contrary, that each department would 
have carefully confined itself, within its prescribed limits. - 

The celebrated maxim that the legislative, executive, 
and judicial powers oi^^vernment, ought to be kept sepa- 
rate and distinct, and be vested in different departments,was 
well understood, and duly appreciated, at the time of form- 
ing the constitution of this state ; and is recognized and a- 
dopted in the 3rth article of the bill of rights. The due 
observance of this principle, according to the opinion of the 
most celebrated statesmen, and political writers, is essential 
to the preservation of a free government. ^^ There can be 
no liberty, wheive the legislative and executive powers are u- 
nited in the same person, or body of magistracy :'' or, ^^ if 
the power of judging be not separated from the legislative 
and executive powers'Yl). Mr. Madison, speaking of this 
principle, says, ^' no political truth is certainly of greater 

(1) Montesq. spirit of Laws, B. 11. C 6. 1 Vol. ISl. 

Digitized by VjOOQ IC 



34 DAHTMOUTU COLLEGE Y8. WOODWARD, 

idlriiiBick value, or is stamped wit^ the authority of more 
enlightened patrons of liberty.'* << The accumulation of all 
powers, legislative, executive, and judiciary, in the same 
haiMls, whether of one, a few, or many, and whether heredi- 
tary, self-appointed, or elective, may'justly be pronounced 
the very definition of tyranny" (2). ' 

In compliance with this fundamental principle of all free 
governments^ our constitution has erected the three depart- 
ments, and gi^n to each its proper powers. 

The chief labour and difficnlty has always been,to keep the 
legislative power, within its limits : and to protect the other 
departments from its encroachments* ; The legislature is too 
nunerous to be restrained by considerations of individual, 
responsibility* Confident in its influence with the people, it 
acta .with a boldness and intrepidity, of which the other de- 
partments are incapable. This is the united opinion of the 
most able judges, after a critical examination of the course 
and tendeacy of our governments. " The legislative de- 
partment is every where, extending the sphere of its activi- 
ty, and drawing all power into its impetuous vortex." << It 
is against the enterprizing ambition of this department, that 
the people ought to indulge all their jealousy, and exhfiust 
all their precautions" (3). Mr. Hamilton on the same sub- 
ject says, ^< we have seen, that the tendency of republican 
governments is, to an aggrandizement of the legislative, at 
the expense of the other departments" (4). « They (the 
legislature) have accordiogly, in many instances, decided 
rights, which should have been left to judiciary controver* 

Legislative bodies seem to consider themselves as rep* 
resenting, exclusively, the sovereignty of the people, and 
as having the right to exercise any power, that they may 
deem expedient, unless specially prohibited. It is often 

(2) 47Ui Na of FederaUst. 
C3) 48th No. of FederaTnt. 
(4) 49th No. of Federalist. 
- (5) Jefferson's notes on Yirginia, 19^. 
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grtveljr-cooteiidod, that Ae iegislfttin^, thus repretwti^ 
ibe people, is superior td tKe other brtnelies of ^ ffxrr 
erament, and that it maj, of right, eiiert a general €«»• 
trouling power over thetn. Sttch a doctrine is entireij kh 
consistent with that vital principle of aH free geyeramentt^ 
that the three great powers should be kept separate and 
independent. 

This axiom requires, that each department should confine 
itself to the powers granted to it» and not interfere with, nor 
exercise those, granted to the other departmentff. - No ia- 
lerference whatever ought to be permitted, except, where 
ihere is, hj the constitution, a plain delegation of power ; 
as in the instance of the qualified negative, of the acts of 
the legislature, bjr the Governour. The diffiirent depart)- 
ments are co-ordinate, independent, and equaHj the depots 
itaries of sovereign power. Each has what was delegated 
to it, bj the people, the great source of all power, and nei- 
ther has more. Each of the three powers is^ in its nature, 
sovereign, within its proper sphere of action. WitUn the 
limits, prescribed for it, the judiciary department is as suhr 
Btantially sovereign, as the legislative is within its limits. 
And the Courts of jttstice have as much right, to enact asd 
promulgate liew laws, &s the legislature has to decide pri- 
vate controversies. For there is no more ground for a pi%« 
tence, that powier is given, by the consiitntion, either direof- 
ly, 4>r by inference, to the legislatnre to decide on aMttert of 
private right, than that power is given to the Courts, to 
enadt general statutes. ' And one department, whenever it 
ahall attempt to act, beyond the limits of its aiKhority, k 
entitled to no mere obe£ence or respect, than an other 
would be, when omking a similar attempt. 

The Constitution of this State, and that of the United 
States, apparently jealous of the encroaching tendency of 
the legislative power, have not only defined it, with caution 
and exactness, but have aho, in many instances, where from 
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Koapdcd it with tpctiial pBohibitiMis* But thei« ^^p^rtkr 
«t«t barmrs'' wiU liaire Utile efkct^ velmtk caMftUljr gwrii 
••d, atid firmly defeodml by tlie jodicttry. Thepowers «» 
Jividcdi and granted do separate and mdepcoident deports 
«KQts> lo tfae end^ tbait eack amy, w ita lurii, be dbtodhall 
and restrained, in any attempt, to exercise powers not gniai* 
«d lo it. To restr^iD the legislative departmeatt fcoan orer* 
Jeapieg its beund^iry, tbe chief reUinoe is placed eptbe Jb$f 
dietary. 

That tbe Co|lrts of law, not only baTe the rigbtt bat ese 
bound to enlertam questions, and decide, on the poi^rtite- 
tionality of a£ts of the legiabture, tbeugb (otmtftljr deubte4» 
#Beais to be now, almost janivefsal|y, adouUed. But an 4|r« 
^poapous opinion still prevails, to a c^qsideraWe extent, th#( 
the courts, in the discbarge of this great aad ilAport^ 
duty, ought to 9ct, not only with mere than erdio^y dfh 
Bberatien, but even with a degree of cautious timidity. Tllf 
idea is, Hiat these are daagero^s iMibJeets £^ Courts, and 
that tbey ought not U> declare acta of the legislature lupf^o^ 
atitutional, unless tbey come io their xoaclusion, with ahr 
aekite certainty, like that ef qiathefnatical demonsJN^o^^ 
and where the veasoos are so maeifeflt, that pmie fan 4oi^. 
A Court of law, when e^amininig th^ doings of ,a co-i^di|iate 
branch of the government, ^iU alwajs tre4 il^ f^ith gf:eat 
decoruaa. TUa is pnoper in itself, and necessity tojpre- 
aerve an hartneaious uaderstandiag, between jmdepf ndej^t 
departments. So sdso, it oug^t to be, after the most caf;e- 
ful deliberation only, that ji, proceeding of suf h co-ojrd«iail^ 
branch sheidd be prea^uficed y^njd. Because the rei|!ii)t.ia 
always important. But tl^e examination is to be jpiyrs^ed 
with firmness, and th|B final decision, as in other oi^e^ qiust 
be according to 1^ unbiased dicta/e of the ^dfi r |t yn d^ i p^ 

An act of the legislature mpst, oece|wuriJy,baTe thesanfi- 
tion of the opinion of a mayorily, of f aYnnerons |{jady i^ 
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warn Hcmmt t hut a ftm i be sop^fetedly ABt fbt reaeoimy 
flgiiflvt the TiiidUj of such ha aet^ wM ordkmriljr he ae 
iMi aeU ^bvkMf aeto kare no immner of doefet. To 
eo^uve theni that Courts shall abiftaJD, froHi declaring acts 
ef the -lagiibtere iavatU, while a scruple of-^uM remaioSy 
]» wtAmg lesi^ tfasD to demand a surrender of their jair{sdic» 
tini in this particular ; in the due exercise of which consists 
the. chief/ if not enl J efficient secftritj^ for the great and 
fendaweiital priAciple of our free gorermnents* Experience 
ehews, that ksgislatures are in the constwit habit, of exerti^ 
HMfr |Mwer-te its utttiest extent. They intentiOttsdIy act up 
tsuttie irwy verge of their anthoritj : and are seldom i^strain- 
cd by 'devbts or timkHty. if tfae.dourls. bearing a conflict, 
aisp^a coovee directly opposite, by abandoning their juris-* 
Metion, and retiring, whenever a ptausibie ground of doubt 
eBOA be su^esteJ, the time cannot be distsat, when the leg- 
islative department.^' will draw all power into iU itnpetuous 
vortex."' 

-The constitution of this State gives to the LegitlatQre all 
le gislat ive power, and no other, that has any relation to the 
mtttttr, ender consMeration. If therefore the passing dfthi 
«cfl;V'in question, be not within the general scope of the legis*- 
latfve power, th^y cannot be rslid. 

The acts are predicated on no previous proceedings at 
giKnnt the plaintiffs, showing any misconduct ; but the a^ 
teiapt'is, by a mete declaration of the sovereign will of the 
legislature, to take from the plaintiffs the whole, er a part^ 
^and it makes no difference which) of their property and 
privUeges ; and: to transfer them to others. That cannot be 
ikme by the exercise of the legislative power. That pbw- 
Mt h eon6ned'io the enacting ^ laws, and providing the 
proper w^yi and means for their execution, and finds there 
a wBtjieifly 4i^oad field of operation. Whenever a legisla* 
4«if etghtfoHy performs other tbnct{ofis, it must be by vir^ 
tue of specifil power, delegated for the purposot A legis- 
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litd re cm tfeVer") hj rirtne of its genenl le gi iiK ivt pawwi 
IMevfiBM In ^eitl«ffs of private rigbt A ieghl«tare wlihhi 
Ha proper spltereof action, in gov^.med bf Mb diatredw 
aldne ; it can have no ottier guide. Bat privata rigbta HM 
not held by the uncertain tenure of arbitrarj dtacretion^--^ 
«<^ An efecth^ deapotim was Ml the gotremmetit wo fnogW 
for^(e)\ 

The aecnrltjr of private rights is the only vaiitabie anil 
important advaotago, which a free govemaieat has over a 
despolick one. If the r^hta of ^individuals ouiat be liaMo lo 
be Tinted by despotick power, it natfeca sot, whaMi«r<lM 
]M>wer rests in the hands of one, or maoj* Nuobofv taipf 
fSose no restraint, and afbrd no security. Esqpeffenoo has 
t^own, where all the powters (^ governaient faavse beon-uttit^ 
ed, that their being exercised by a nuQi«rotts BSseaiU7,'fafeN 
aflfbrded to private rights, no securitj i^aiast the grosaoat 
acts of violence and injustice. 

The Legislature can make laws, by which private rigbia 
may become forfeited* But the Courts of justice are ak»e 
eompeteot to adjudge and dedaro tiie forfieiloro* . While the 
iagialative and judicial powers are kept separalOy it canoflMr 
be eompetent for the legislature, under auy pcetmice wifaaib 
ever, to take property from one, and giveittO'aMther,or ua 
any way iofirioge private rights* Wene that paaaskteid) aU 
questions of private right mif^t be speedily determinod bf 
legislative orders and decrees ; and there woald be no #» 
casipa for Courts of law. 

The deciding on matters of private right appertains, piaiii 
ly and mauifei^ly, to the^ judiciary deparlmtot»" It oooMir 
lutes the chief labour of Courts of jilatice. As* Atm 4Msa 
department jcannot exercise the powers bekngitlglo ajiolil^ 
er, it follows, that the legislature cannot, rigfatfuHy,- asiiMse 
any part of this jurisdiction, thus beiboglitg to - the juihiai 
ry department. The province of tfaelegiatatutie . is to |n» 

■(6) Jeff«non'f notes on Virgmia, page 195. • ' 
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Vi^n^^mi. tttd tkatofilie Gawl» tdd«cidb Hglrt>»>cc o #tl iiig 
to lk# bM. Were tlie Cwirta ta m rti l M ilhe [ito#»r «£ , 
mfkkag^tk^iBWy bf mkkk they aris !• dooid») i4mu; JadBi 
«lliite#QiiMt be arWtrary. BecMee, in -iMUog>tWilvirt; 
IkejiMiM hire oaolber rale tfiMiMbeJr oiwi dit ctttt w i; 
8».«tien the iegwbtwre^ whose. rigM it ie tofiotilie Ike Itm^ 
mmuBMk the pmerot adjutfottkig; the sepertete p4>«ifrt ^ 
Si^vehmieat be«Mie tinited, add « des^iem n tr^t«il* 
AadM«)rdiB§ly, itwiU be generally feand^ Ibet where legitr^ 
htam haMre-«tteaifi«ed to interfere with private rights, tfaej 
hmlm ^detided with HMe or no regsrd'^ existing hws, but 

lo their own arbitrary dketetioo ; or in other 
by the exercise of despotiiek power. 
. Vbe goooral principle may be saMy asserted, that no rest-' 
oA^rigbt wfafttev^ can be detested, and taken away ttoid 
Otto,' and tfAnsferred i6 another, by force of a legislatire act; 
atld without the agency of a Court of justice, l^is princi*' 
yhis etsarly estebiisfaed, in the case of Vanhome vs. Dor- 
B. » Dal; M4i A vestedlri^t is a right, ac^ofred an^ 

according to existuig laws. ' Mr. Jnstice Ashitrst 
esMMtl *^ik l^ut righiy properly wsted in a third person, or 
awifarteffoot Ieg«Il^veaM'^(T). All rights, legally ae<|onred^ 
Mgi rii h ^ pw t eoted> ^ Tlie right to possess any peculiar priv- 
iioge^^ov aoorporeal liereditanietit^ is^ entitied to the sahie pro* 
♦adieiiine the right of disable property. And it ntstes no dl& - 
fcitwce, whether the prdperty or privilege was obtaiiied, by 
a gmnt from the State, or a private hidtvidual. ThA leglsla^ 
HsRevtomot revoke^be own grants. Thus land granted by a 
Cure becomea private property, and the grantee has im** 

all the ffi^ts of ownerslup. And the agency of 
tto i^Matnr^ in making the grant, givea it no authority to 
ilisiiSfr nitk aoy rigMs, wU^b the gtvnteo dbrivesfrom his 
pait(ir) Bo the grem^ byfhe tegislature to an indtviaual^ 
^M ^faatiottltfr t»riv»age,>j^iVe8 a vested right to the enjoy- 

(7) King vs. Amory, 2. T. B. 569.-3 DaW 891. 
{ 8) Plctclier ti. Peck, $. CpftBoh 135. 
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meot 0f that' pmibge. It has beerr dtcUM^ by the Bv^ttt^^ 
CoQct of the t!mi94> 8Me% that m grant) firooi a fiMatev 4rf<m 
prMfege dr iflumniity, that certaio hmi ehoirid beireer filbai 
tai^oiiy cpofers a right ob the owner, which, the kgbfatw e 
CaMol iafr«9ge(9). Of the atnie Mtwe ane grfante^dM 
Ipc^iicc^B. ti.k^efing. j^Kck {^nt9t ai* cMCthig fao^idgNi a«l 
TWceiviDg. certain toil*- therdbr^ and idse patmifs fiitt vev «mI 
nvefiil i^ven^iooiy all .which, craate legal or iregted riglil^ 
which capiat be taken awtf or iofriitged^b^^ the legiilalafiw 

If then legal rights^ vested in iodifUMt) caanet'bftlab* 
en away, or iofring^iby legialative sets, fbe aeaJ enc fiiy 
ia Mibether the Plaintiffs have anjr giich righlit wiiJih'OiW 
be affected by the acts in question. 

The Plaintiffs clajin to have lega)* rightti boMi. m tt^ 
corporate, and individual capaoitiea. , In their co^rpopia 
capacity^ they cl^im the franchise of »bei^ -Hid- wn^ 
uing to be^ A corpoip^tioii, And the right to ppsa^s aod eyiH^r. 
all the priyilegc;s9.9rl|^tedal;l4assured^^^ %»», l^ ii^ f^am» 
|er ; and ampngiofbers^ the .right j(o the pfefeiPtgri ic q ii p eA 
lender it., la.thejc individual c^paoifies, they ^im Um^ 
right to^be qaembers of thfir coi^pofatiop^ a«d to eiiy>y ftttba 
pfjcivilegesraccroing to them from b«i|y^ ^lei^^ 

That n}any qorporatioos have legal *i^^, a»d.:wlltobie£ 
course cannot bq abolished or inftngedi by the Legiriastortv 
cannot he doubted^ li will not, aaisbdieifiBAbttceatfiLdj 
tbf t Ihe Lisgislafure can aUJiah injCorporfUed Ba«lni audi im 
surance cowpapiea, and dispone of their pfopetty, ttfleaa^ 
ure. Such Qocporations clearly thave v#itedri||^yb^ niAk 
which the legislature icannot inter&»?e. , 

There are corporatioiiB of diffisrent iMfi^ md wilbdifir 
ent incidents^ which are all very exactly 4e6g»i by Im^ 
To ascertain w^t ace the righia of tibe ^si^rHtiWy ni»d«r 
coosidecatiooA it must be aeoe, to wjbat apdf iaft oi: <riaiM€ 
corporations, it belongs, aed wM a^e tbf klftidMlVf mA 
rights of that species oreiass^ 

(9) State of New-Jersey vs. Wilson, 7 Cranch 164. 
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- ^he qtAj diiriMOD of Gorporatioas, material to the preaeat 
bDqjiky, ia that of civil and «eleeinoBy nary* 
i Civii eorpon^ioDS are constituted for the purpose of gOT> 
Wvmeat ^ or.for the encourageraeat of trade, and coinmercei 

. ^ such like purpo«es(10). • Some of them may be, with 

, l^prietf, and often are cdied publick cbrpcHralions. The 

jdiTision of a sti^e^ into counties and towns, for the purpose 

.(Dfelifil gbvemmtttf^ creates publick corporations. Thesb 
ionlionB or districts are organized, for the purpose of ei^r- 
ieiaiiig certain fuactioas of civil government. And over 
Ihese, the legttlature may without doubt exercise a cob^ 
(rooiing power, to a certain extent* Cfther civil corpora- 
tions, established for the promotion of commerce^ or the more 
GOQV^ient management of pecuniary concerns, are private^ 
wd with them the legislature has no power to interfere. 
. The general divisicm of a state into counties and towns, as 
m done in thk^ and the other states of New-England, cre- 
attii corporations of a peculiar kind, having a few only of the 
ordinary incidents of corporations^ In this State, the cor* 
porale privileges of towns, with few exceptions, are cdnfer- 
ved and Iknited by general laws, extending equally to all. A 
town, lik4| a eiHiBty, may be established without the con*' 
•est of the mhabttants, who may be compelled, against their 
wJIkf .k> become menbers of the corporation. In this, there 
ie-Mthiiq[ unfust or arbitrary^ as a like provision extends td 
iaU the inbabilaBtB of the stiate, who must be members of 
Muae town, and County Corporation. 41thoogh the privi* 
lefes ot such corporations may, in a certain degree be sub- 
ject to l^islative controul, it by no means follows, that the 
l^shture can, rightfully, take from any such corporation 
Ha property^ and transfer it to another. 
' Somewhat similar to these, are incorpoi^ated cities^ wherd 
«U' Within certain limits, are included^ and made members of 
tte eorpOTfttion. But where there is a special grant of p«» 

(10) 1 Wood. 482. 
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eiilter priYJleges, the legislative power to new-'inoclely or coo^ 
tcoul them, if adqaitted at all, must be with great limita^ 
tion. The legislature caaoot abolish such corporatioDS^ or 
do, anj tbijDg equivalent to it. As- far as the grivilegeB arc^ 
peculiar, and such as caaoot be affected by a general law^ 
a|i{dicable to- all^ it is not easy to see on what principles thej 
can be essentially changed or altered, by a special act of the 
legislature* Bui howevev that may be, if the legislature 
» have a.controuling power, over such corporations, it must 
be, because they are created, tov the purpose of civil.gov- 
ernment, and are publick corporatioiis. And eoosequentijf 
if it were admitted, that such power could be exercised ovw 
tliese corporations, it would not follow, that it might be S€| 
€Y«rcised over corporations of a different kind, and ostab- 
lisfaed for different purpoies* 

An eleemosynary, corporation is always for charitable pur* 
poses* Its design is,, to secure the applications of donattens 
to charitaWe uses, accorcUng to the dkections of the donors. 
It has no concern with the civil goyernment of the Stat^ 
either general, or local ; nor in the promotion of commerce^ 
or any other branch of bp^iness, wl^ch are the e})jei»la of 
civil corporations. It originates in private bomn^,. a^d itfi 
privileges ar^ granted, for the purpose of perpisl^fttiBgy ajpd 
securing the appliMtion of the bounty, ia the objects. intend* 
ed. And i;t is always a private, in coatradisltnctio|] to^p^bi 
lick corporations. All hospitals. are eleemosynary and pj^ 
vate corfMjratioos ; and with them incorporaXed G0itegea.aiid 
Schools are always clas8ed(l])r 

H<>spita!s and colleges or schools are always cloasei 
together, and alone constitute eleemosynary corporatioatt; 
Professor Wooddeson says, "all cleemoyri^tfy wtfm^ 
ations may I believe be included, ui^dor the mm^ of hioifki- 
tals, colleges or schools j in respect of visfilatian tbcfre se«ms 
na discrimination between Colleges and I|espitals"(]2)^ 
Colleges established, for securing the means of iastructiiHP^ 

(11) I Black. 471.— I Kyd 25, 
(tl) 1 Wood. 4r4. 
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mod for the proniot'ion of leamtng', are eleemoaynarj, and 
prrrate cofporationBy in the same sense, that Hospitals anv, 
wfaichltre established, for securing the means ofsobsistenw 
tor the sick and poor. The object of eleemosynary corpo- 
rations is to execute the willf of donors. He, who gives to 
a charity, may surely direct the uses, to which his bounty 
shall be applied. 

A striking mark of distinction, betiTecn civil andeleemois> 
y%lary corporations, is, that the fbrmer is not, and the latter - 
is subject to visltatiott. There can be no private visiters 
4t civil cbrporations. "Their disputes are determined, and 
Ifce performance ef their duties enforced, in courts of law:. 
Bit all eleemosybary corporations have visitomf; whose right 
and duty it i^ to enforce tie due observance of the regular 
tions of the institution. Te all colleges and schocrfs for 
the parposV of instruction, visitatioA is a necessary incident, 
as it is also to 'Hospitals. This is laid down as an acknowf^ 
edged principle, by all «l6men<ary writers, and'appeivB th 
be universally admitted in the cases, where the rightk of 
•tich corporations were in questi<Hi^'(ld). 
* M When governours are appointed, to superintend a charity, 
0lk^art inaHtases viBiton ofthe objects of the charity; when 
Aiefapiriieatim of the revenues is not immediately entrusted tb 
ihtmf they are also visitors, ak to the applkation of the rey* 
Mikes ; and the Court of chancery has no jurisdiction over 
•dbem ; but when the management of, and application of the 
'tfi¥eMe% h immediately entrusted to them, then as'to these 
tfaey are subject to the controul of that Court''(l4). This 
is Ibe manner, in which the plaintiSs are incor|K>rated. 
Vfcey- era tbeiefere themsdves visitors of the corporation, 
e0^ the ebjeets ef the churity, and may be compelled 
6MiMly to ^pply the revenues to those objects. 
._A^ofdaig to wdl established [nrinciples then, there can 
lie M doubt,' to whieb elaes of <{0J:ptMrati6nB« the one in quev- 
Ani belongs., It ia cl^^y an e)pem<^syllaI;y corporation, koA 

(IS) PhUimi TB. Buiy, 1 Lord Ri^. S.-'l Barr. 900.-1 Bket. 48^ 
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of conMqaeiiee, a priTate corporation. It may be uMtf 
asserted, that net eren the leoibiaiice of an autboritj eaa 
be prodcced to support a contrary opiaion. It differs froB 
etrii and publick corporatioos, in ail those particulars, wbicb 
are supposed to give the legblature a right, to interfere m 
their ecwcems. 

This being a private corporation, the plaintiffs have legal 
rights, and interests, which cannot be taken away or infring* 
ed, at the discretion of the legtslatiire. The rights of pri* 
rate corporations are entitled to the- laaie protection as tha 
rights of individuals. A corporatbn ii( crested foTtthe pvi« 
pose of securing and perpetuating rights. It is admittsd 
that corporate rights must originate, in a grant from tlss 
state ; they are nevertheless legal rights* .It ia not -preteaA* 
«d, that the legislature can reaome its gfaiitf, to an individa* 
ai, of either property or privileges. What' better right has 
It, to resmne its grants, to a private corpcvation, established 
•to administer private charily ? It is true, the expectatkm.of 
publick benefit was the inducement, to create the corpora- 
tion. And in the pi^seat ease that expectalioa hi^ not 
b^ea .disappointed. The funds have been duly applied to 
line objects designed, or if not, that duty can be enforced, by 
the Courts of J ustice. The expectation of |iabticfc benefit is 
ahaays the inducement, for erecting. eorporatioas of every 
lund. Of course, if they answer the ends, finr which iiMjr 
are established, the state derives advantages from them. 
But it does^ not follow, that all their property and priiileg* 
es are held in trust -for the pubtidc, and that the.legi|latara 
OMiy dispose of them, among the other publicfc psoperty, at 
pleasure. The state is entitled, to all the benefits and ad- 
vantages, stipulated for, in tbe grant of incorporation, audio 
nothing more. 14ia 8tat« has an interest, tfiM the prqMii- 
ty and privileges of an individual should be ilsed^ kt Such 
a manner as to be beneficial to the pubUck. le the^i^vi^ 
aid therefore atrpstee for the publiek, and may Afe legH^^ 
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e, OD that ground, take hk privileges,, mio ikmt own 
Imndft ? Thej bave no better right to iaterfere, with prirate 
fKirporaiionB, under pretence of.tbeir being pubtiek tratis. 
T Ab ekemosjrnary corporation is the means, devised bj 
tbe policy of the law, to secure the fulfiiment of the will of 
a charitable donor. The corporation is nothing more, tban 
the m,eans used to obtain an object ; and can the law be just- 
Ij obarged, with the absurditj of oonTOrting the means, k 
h^ thus devised. into an engine to defeat the object ? Who 
would found an eteemosy narjr corporation, or give it property*, 
fov tbe purpose of securing it, for a apeeial charitable use, 
jhttowing, that he thereby, subjected fats property to anj 
mty tbat a legislature, under tbe influence of momentary pas-^ 
M>Q» or prejudice, might prefer ? Very different is the pro* 
jtection, which the law affords to property, given to charita- 
ble uses, nAich it guards, at all points, with the most vigi- 
lant caution. It will carry into effect devises and convey- 
aii4D4f^s, for charitable uses, under circumstances, which wOuM 
pender Ihem void, if for any other purpose; '- 

Tbe circumstape'e, that this '»tete has made: donations to 
tb0< c^poration, does not alter iU nature, nor leseen or d#r 
ttlNHf the plaioliffs' rights. The state^ like other donors^ 
fave 4MI such coodtttons^ aSfit pleased ; add like other Ach 
iflflrst it can enforce the fulfilment of Ifae oondttiohs. The 
tiate of Yermont aisonrndedonaHons, and would tber($b|' 
aeofls- to hare as much pclwer, on (bat gtround^^to-tnterfeffe 
jMtb Ae concttnlBtof.the c^rporatioOfias.tfais atl^e has* la 
41^ <c^se of Terrett & al. Vs. TaylQi!|'& M* wlmre the «fr 
lamg} was, by a legidative act^ to take away the propep- 
-tp^of the episcopal churches, in Virginia, and apply it to 
«tber uses, Judge Story, in delivepHig the opinion of the 
^Mrt, says, <^ Had Ihe propert|r thus acquired, been orighv- 
Itt^gmnted by the Stuteror the King; there might have 
4fl^ti*«<^itfe ddloiir, HfMit wojMhavebeen but atqlaurffi^ 
mch an extraordinary pr€ien8ion^^{l&)> < ! 
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It is iiApo^flSiie, without disregardiog al! eitabfislied prid-^ 
ciples aod autborhieSy on this subjelct, to consider a private 
eleemosynary corporatioDy a publrck trust, and its roedibers^ 
publick officers of the state, and therefore incapable of bar* 
ing any rights, of the character of private rights. 

In mosreleemosynary corporationsythe objects of the char- 
ity, that 18 those who are individually to receive the benefit cC 
it, arc admitted and constituted members bf the corporattoti. 
In a hospital, incorporated on that plan, the poor and sicV 
to enjoy the benefit of the charity, must be admitted mem- 
bers of the corporation. Can they be Maid, to hold the 
property and privileges of the corporation, in trust for th^ 
publick, and to be all publick officers of the state ? It Mil 
-never been supposed, that the rights of a corporation so 
constituted were, in relation to the publick, different (Vtm 
-those, of a corporation, constituted as ours is. * ' 

It is admitted^ the plaintiffs are trustees of the revenuei 
t^f the corporation, and bound to apply them to the objects 
intended to be provided for, and that this trust may t>e en^ 
forced against them* But this is a private, not a piiblict 
•trust. So also the corporate privileges arc held in tr6l^, 
.partly for individual members of the corporalion, but cWit- 
4y for those, whb, ihongh not members, are to receive Itre 
ultimate benefit of the charity. But although the plaintifls 
%6lA the pfroperty and privileges in trust, they are still tti 
legal owners, and hav^ all the legal rights thereto app^ 
taining. VI hen a trustee asserts, in a Court of law, Wa 
•right to property, conveyed to him in trust, it is surely n* 
sufficient answer, to tell hini the property is designed (^ 
the me and benefit 6f others, and that he individually stiP 
fers no injury, and therefore Is entitled to no remedy. Tilt 
chief design, of conveying property in trust, is to constitoA^ 
ihe trustee a legal protector of it ; because the cestui ^^ 
irustin generally incompetent, A benefit to the trostii^ 
personally is not designed. 

The true principle is, that a trustee, having tfa64<(^{ right, 
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Ml^eotilled to all i(a remedies ; and Courts 4^ justice^ inslead 
ojT restraining hioiy pften compel bim to exert them. Wei^ 
the law otherwise, all trust property would lie at the mercy 
ef every invader. The cestui que iruat cannot protect it» 
because not the legal owner ; and if the triNtee wmy not, itia 
without protection. In no case is the prpprietj and neces- 
wty, of allowing legal protection to property, in the hands of 
trustees, more apparent, than in that of corporations, like the 
present, for charitable purposes. For it is most manifest, 
the charity can, in no other way, \>e protected. To hold 
that trustees, on the ground of a supposed want of interest, 
«re incompetent to protect the subject matter of the trust, 
i^Qiild destroy, not only all charitable corporations, wh^re 
trustees are introduced, but all trusts whatever. . 

In corporations, for the promotion of commerce, or the 
management of mere money concerns, it is not necessary^ 
nor always the case, that those, who contribute the funds, 
apd participate in the profits, should be members of the cor- 
poration. Persons, having no interest in the funds, pay be 
foembers of the corporation, and hold them in trust for those 
i|bo are entitled to the profits. The trustees, in such a 
corporation, would unquestionably be competent in law, to 
protect ail its rights. 

,. There is then no ground, for raising such an interest ia 
tjbe state, or such a trust for those, to be benefitted by the 
institution, as shall defeat the plaintiffs' rights. This is a 
private corporation, and of that kind the most (avoured in 
l§W- And it has legftl rights, if any corporation can have 
^^ch rights. Any principle, which can ^e assumed, to de- 
prive this corporatbn of legal rights, will be equally appli- 
cable to every other corporation, of whatsoever kind. The 
most private corporation, that can be established for the 
purpose of trade, or the management of money concerns, 
c>m make out no better claim to legal rights. A corpora- 
tion, for the most charitable and benevolent purposes, sure- 
ly has, both by legal princip]e9,^aDd according to the com- 
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moh opinion of mankind, rights, as inviolablci as those of a 
corporation, for the purpose of coiameree and traffick. If 
these acts of the legislature can be supported, they can pass 
similar acts^ in relation to any and every corporation. It is 
then for the defendant boldly to maintain, that no corpora* 
tion has legal rights ; but that all their property, and pre- 
tended privileges are held, at the mercy of the legislature. 

Corporations muHt claim all their rights, by virtue of 
grants from the state i but Ihey are not, for that reasons 
less secure or inviolable, than similar rights of individuals, 
derived from the same source. Peculiar privileges, grants 
ed by the state to individuals, although intended to pro- 
mote the publick interest, become vested rights, and canqot 
be resumed. On what ground rests the distinction between 
these, and similar privileges, granted to private corporations? 
trhere is no secret or implied condition, to a grant, or char- 
ter of incorporation, that it may be revoked or annulled by 
the legislature, whenever it pleases. 

The British Parliament can, as it is held, abolish corpo- 
rations. So it can pass acts of attainder, and of pains and 
penalties. But neither can be done, by virtue of the ordi- 
liary and legitimate legislative power, which belongs to our 
legislature. According to the theory of the British gov* 
ternment, the Parliament is omnipotent. '^ A corporation 
may be dissolved by act of Parliament which is boundlessi 
in Its operations"(]6). In modern {imes however^ the ex-^ 
ercise of these extraordinary powers, which are entirely 
incompatible with the existence of private rights of any 
kind, has been seldom resorted to. 

The attempt was made, by the Bill introduced into Par- 
liament, in the year 1783, by Mr. Fox, for new modelUag 
the charter of the East India Company. The attempt was 
resisted and defeated. The city of Lond<Hi^ in their peti- 
tion against the bill assert *^ that it was not only a high and 
dangerous violalion of the charters of the Company, but« 

(]6)lBl«ok.4S4. 
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total subversion 6t all the principles of the law and consti- 
tution of that country." Lord Thurlow termed it " a most 
iaitrocious violation of private property, which cut every En- 
glisbmaii to the bone,*' Mr. Pitt opposed it, as being ** a 
daring violation of the chartered rights of the Company "(1 7) • 
The bill did not pass. Sut the attempt was so strongly 
denounced, by publick opinion, Ihat it ruined the party, 
which made it. In times of the greatest excess of arbi>^ 
trary power in England, resort was seldom had to this un- 
limited power of Parliament* fhe great attempt to destroy, 
or controul the corporations, in the reign of Charles II. was 
made by the oppressive use of judicial proceeding, through 
the servility of dependent judges. The charters of the city 
of London, and of the colonies of Massachusetts and Con- 
oecticut, were declared forfeited on informations of quo 
warranto. 

But whatever be the extent of this undefined and arbitr»- 
tj power, of the British Parliament, I trust it will not be 
contended, that it has descended to our legislature^ The 
taking away of the colonial charters, under colour of that 
power, is justly classed among the grievous oppressions, 
which led to our independence* ^' Chartered rights" were 
then deemed, of too sacred a nature, to be voted away, as 
the passions or caprice of a legislature might incline. Will 
it now be asserted, th^t the British Parliament or King, or 
both united, were competent to abolish, or new model the 
colonial Charters ? If it could be done, by legislative power 
alone, they might, for they possessed the whole legislative 
power ever thai subjects matter- 

In the Q|»inion of the Supreme Court of the United States, 

, ia the case of Terrett & al. vs. Taylor & aL before mentioned, 
It.id said, << The title was indefeasibly vested in the cburcl^ 
^, or rather in their legal agents. It was net in the power 

• #f the crown to seize or a98uaie it, nor of the Pariiamenfi^ 



(17) Pariiameiitaiy Regnrter 17%$, 4. 
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miless by the exercise of a power the most arbitrarji op* 
pressive, and UDJust, and endured, onlj because it could' 
not be resisted." " The dissolution of the form of govern- 
ment did not involve in it a dissolution of civil rights^ or anf 
abolition of the common law, under which the inheritances 
of everj man in the state were held. The State itself 
succeeded only to the rights of the orown"(18)* If the 
plaintiffs forfeited none of these rights^ by the revolatioir 
in government, th6 legislature had no more power over 
their rights, than previously existed, in the hands of some 
depository of power. The Parliament of Great Britain hz.& 
no rightful power whatevcfr over this corporation^ The Ic* 
gislature of this state succeeded to all the power, which the 
King, who granted the charter bad, and to qo more. 
, In England the creating of corporations appertains to the' 
King, and he has all the legitilnate power, that exists for 
dissolving them ; except what is vefsied in the judicial 
Courts(l^). He can institute proceedings in the Courts^ 
and for just cause obtain a forfeiture of all corporate rigfatt 
and privileges ; and then regrant them, as be pleases. He 
ihay also grant charters, to old corporations, with new mod* 
ifications, which, if accepted, are binding. All this may 
the legislature of this state do. 

But the King cannot abolish a corporation, or give it a' 
new organization, or alter any of its powers or privilegeg,^. 
without its consent. This is the well established, and aC" 
knowledged doctrine of the common law (20) . On the ground 
that, the King cannot resume the grant of a corporate privi- 
lege, it is held that the grant of a franchise, already granted* 
is void(21). The King's grants, of corporate rights, bind 
bim, as much as his grants of land. When therefore he ha* 
grantod such rights, he cannot resume and regrant them, till 
it has been determined by due trial, in a Court of law, that 
they have become forfeited. 

(18) 9 Craneh 50. (19) 1 Bla^. 8. 47S. 

(20) King vs. Amory, 3 T. B. 515. King vs. Pasmore, 3T. R. 240.. 
^ King vs. Vice-Chancellor of C^. 3 Burr. IS. $6. 
(A) 2 BUck, 37.-2 T. E. Sm 
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'fjffae remedy for the King, in 8uch case, wa« a writ of 
«quo warranto : in place of which, in latter times, the infor- 
mation of quo warranto has been used, as being more con- 
▼enient. ^* A writ of quo warranto (says Judge Blacksf one) 
is in the nature of a writ of ;right, for the King against him, 
who claims or usurps any office, franchise, or liberty; \o 
jenquire by what' authority he supports his claim, in order \o 
determine the right. It lies also, in the case of the non- 
liser, or long neglect' of a franchise, or misuser or abuse <rf 
it.** «^he judgment, on a writ of quo warranto being in 
Ifae nWture bf a writ of right, is final and conclusive even' 
agaiiAt the crown" (22). So far then from resuming his grants' 
of corporate rights, at pleasure, the King was obligee! to try 
his claim, for a forfeiture, like any other person, and if the 
determination was against hrm, the corporation was secured 
in the quiet enjojrment of them. 

Corporations forfeit their rights, by Don user oi^ misuser, 
«tid are to be vacated by trial and judgment (23). d?Beir* 
powers cannot be newly modified, or altered, withotit thei^ 
consent. In case of the olTer of a new charter, te to old 
corporation, it may be accepted or rejected^ as the Corpora- 
tion pleases ; or part may ht accepted, and part rejected 
(24). " During the violent proceedings, that took place in 
A6' latter end of the reign of Charles the It. it wis amoh^ 
dth^ir tiingfe,' thought expedient to new model triost of tUS 
cofjiiratibn towns, iri the kirigatm ; for' which purpose, 
many of those bodies were pei^^uad^fl 'to sutrender' their 
(Aarters, and informations in the nature of quo Vai-ranto were 
brought against others, upon- a supposed or frequently a 
re&i forfeiture of their franchise^, by ndglect' or kbuse' of 
tfieta*^(25). Would the King, in those violent times have 
dken the hroubl*; of resorting tdite'Courtsof law^ if it h'a^ 
lieeb stippbsed) ihat he might have resumed hlft grants^ at' 

, . -• . . •;■/.; ^ '• \ ■;** • . ,* !^'. ;•?» 

(22) 3 Black. S62. S. 2 Ins. 282. 
f 93) l^iiiff T9. FasmoMa 9 *rv i^ ^M^--^ Cnneh Hv 
(24) 3 Barr. 1656.— 3 T. R. 240. 246. 
/25) 3 fiUek. 963. 
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pkaMire. There was no pretence, that be could of bis own 
autboritj, and without the agency of the Courts, lawfully 
interfere with, or controul any of the rights of corporaticHM. 

As successors to the King, then, the legislature have no 
power, to pass the acts in question. And it may be safely 
asserted, that before the change in the form of government, 
the pbintiffs could not have been rightfully deprive4 of their 
property or privileges, without a trial in due course of law* 
Do they now hold their rights by a tenure less secure, and 
more subject to'arbitrary controul, than they did before tbe 
revolution? If the legislature may annul or repeal grsiatw 
of Corporate privileges, what shall restrain them from doing 
the same with grants of land ? What are to be the limits of 
this newly discovered authority ? Should the royal grafts 
of land, made before the revolution, be examined, more hi«n 
stances of heedless extravagance will be found, thac in any 
^aiits^ corporate privileges. If one may be resumed) ao 
may the other, for they both rest on the same principlet 
for security. 

We know from experience, that the legislative power is 
of an encroaching nature. Permit the legislature, in this io-» 
atance, to abolish a charter of corporate privileges^ and 
there will be no ground left, on which they can be restrpta^ 
fd, from abolishing patents or grants of land. The gr«st 
principle of security, for private property, will be destroy* 
ed. And let it faie remembered that the attempt to vi^caff 
tegaj rights and t>Hes, vested in individuals, faae^ in fajp^ 
been iQade by the legislatures of more than one of the states 
In the Union. The only means of security is to abide bjf, 
aettled principles^ and firmly resist the 6rst attempt at eu-„ 
croachment^ The law affords thesame security and protecK 
tioQ, fortheenjoyment of franchises or privileges, as it d^ef. 
for other rigl^s. An action, for a disturbance of a fh^ncbise. 
or privilege, is well known i?v laW, and may be as easily 
mamtained, dtbeci by an indr^idual, or a ctirporaHbn, a» for 
l^iy other injury. .; ,;. 
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Ks .then a grant of privileges, to an indivtdfia} creates le- 
gal rights, which cannot be infringed by legislative acla ; 
and as there is no distinction, known in law, as to the effect 
of. such a grant, when made lo an individual, and ifben 
made to a private corporation, it follows, tliat <he grant to 
tbe ptaintifis created legal rights, that were dulj vested, and 
which of course cannot be infringed bj tbe legislative aclsi 
in question. It is of no consequencis, as it resp^ctstthe 
tight, whether the privileges, granted to the plaintiffs by 
tjbeir charter, are valuable, in a pecuniary point of view, or 
etberwUe. They are essentially of the nature of private 
pDopecty, and consequently entitled to protection, iike d)h- 
er privateproperty. 

. The plafntiOTs, in their aggregate capacity, are entitled lo 
the franchise of being a corporation, and of enjoying all. the 
privileges contained in their charter, according to itt provis-^ 
ions. The President of the College is entitled to the quiet 
enjoy Bient of bis office, with all the privileges and perquis*r 
Vtes incident to it. And so also, the other members of thQ 
tiorporation are, individaally, entitled lo enjoy their respec- 
tive privileges. In Miller vs. SpateniaD,(26}it is Iield, 
*f That tbe law takes notice, that the natural members, of the 
G«rporation„ of whom the corporation consists, are not straii*^ 
ger« to the corporation, but are the parties interested in all 
tb^revennes and privileges of the corpyr^ion, of which they 
are members." A corporation may take ja grant for the 
benefit of their particular members*" In the celebrated casa 
of Ashby vs. White, where an individual member of the 
corppration sued for an infringement of bis right of sufTrage^ 
fp which be was entitled, as a corporator, among the reasons, 
ajjsigned by the House of Lords for tjbeir judgment, it is 
^id ; ^ The inheritance of this privil.ege is in the corpora*, 
tipn aggregate ^ but the benefit, possession, and exercise is 
in the persons of those who, by the constitutions of those 
charters ^e ^appointe4>to el^cf. And ip all cases^ ifbere a 
(26) 1 s««Ha..w. 
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corporation hath such a privilege, the naemberfl thereof/ ift 
their private capacity, have the benefit and eDJojment there- 
of. It appears by other instances, that it is usaai and prop- 
er for corporations to have interests granted them, which 
'enure to the advantage of the members, in their private ca-. 
pacities''(27). Many cases are there stated of actions being 
maintained for the violation of such rights(28}. 

Besides the right of the President to his office and emol- 
uments, each individual trustee has the privilege of being a 
member, and of acting according to the provision of the 
charter, in all matters, relating to the government of the cor^ 
poration, and in the management of its property, and m 
the conducting of all its concerns. These privileges, that 
the members of the corporation hold, in their private capa- 
cities, constitute rested rights, which are subject to no con^ 
fh}ul, but that of the law of the land. 

It is not a new doctrine, that in a free government, the 
legislative power, withont any direct and express restric- 
tion, is incompetent to abolish, or tate away vested rights* 
It results from the very nature and design of a free govern- 
ment. This is plainly and forcibly asserted by Judge Chase, 
iti delivering his opinion, in the case of Calder vs. BolL 
«The purposes, for which men enter into society, will deter- 
mine the nature and terms of the social compact ; and as they 
are the foundation itf 'the legislative power, they will deckfe 
what are the proper objects of it. The nature and ends of 
legislative power will limit the exercise of it. An act of 
the legislature, (for I cannot call it a law) contrary to the 
great first principles of the social compact, cannot be consid- 
ered as a rightful exercise of legislative authority. The 
obligation of a law, in governments, establishsed on express 
compact, and on republican principles, must be determined 

by the nature of the power, on Which it is founded." « A 

'*% 

(V") S Hataell's precedent8»221. 

C28) Waher T8. Hanger. Moore. 88^.— Brooks Abr. CoepoMxM, W. 
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&w that destroys or impairs the* lawful private contracts of 
citizens ; a law that makes a man judge in his own cause ; 
or a law that takes property from A. and gives it to B. it h 
against all reason and justice for a peopl^to entrust a leg- 
islature with such powers ; and therefore it cannot be pre- 
sumed that they have done it. The genius, the nature^ andL 
the spirit of our state governments amount to a prohibition 
of such acts of legislation ; and the general principles of law 
and reason forbid them. The legislature cannot change in- 
nocence into guilt, or punish innocence as ^ crime ; or vio^ 
late the right of an antecedent lawful private contract ; or 
ihe right of private property. To maintain that our fed- 
eralf or state legislature possesses such powers j if they had^ 
not been expressly restrained would, in my opinion, be a 
political heresy 9 altogether inadmissible^ in our free repub- 
lican governments" (29). 

If then a correct view has been taken of the powers of 
the legislature and of the rights of the plaintiffs, it would 
not have been competent for the legislature to pass these- 
acts, if there had been no special restrictions on the legisla- 
tive power ; because they are not within the general scope 
ef that power, and consequently void. 

II. There are special restrictions, on the power of the leg-' 
islature, in the constitution of this state, which these acts 
Tiolate. 

They violate that part of the 15lh article of the bill of 
rights, which provides, '^ that no subject shall be arrested,, 
imprisoned, despoiled, or deprived of his property, immuni^ 
iies, or privileges, put out of the protection of the law, ex- 
iled, or deprived of his life, liberty, or estate ; hut by judg-v 
ment of his peers, or the law of the land." If these acts are 
valid, the plaintiffs are deprived of their property, and of the 
^ immunities and privileges," granted to tbepa by their char- 
ter, by other means, than the judgment of their peers, or tha 

(39) 3 Ball. 385: 
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law of the land. The acts of the legislature take away ibetf 
rights and privileges, without any trial whatever. 

This provision of the Bill of rights was unquestionably de^ 
signed to restrain the legislature, as well as the other brandi- 
es of government, from all arbitrary interference with pri- 
vate rights* It was adopted from magna charta, and wag 
justly considered by our forefathers, long before the forma- 
tion of our constitution, as constituting tho most efficient se- 
curity of their rights and liberties. 

Lord Coke, in his commentary on magna charta, explains 
the phrase « by the law of the land" (o mean " by due 
tourse and process of /aw." That is, no subject shall be 
deprived of his property, immunities, or privileges, but by 
judgment of his peers, or by due course and process of laW. 
This then surely cannot be done by special act of the leg- 
islature, without judgment of peers, and without any process 
of law. To make bis meaning still more plain, if possible, 
that Parliament was bound by this provision of magna chaf- 
fa. Lord Coke says, ** against this ancient and fundament 
tal law^ and in the face thereof I find an act of Parliament 
made, &c. (30) directing certain summary and arbitrary pro- 
ceedings, by colour of nfhich act^ shaking this fundamental 
lawy it is not credible what horrible oppressions and exac- 
tions, to the undoing of infinite numbers of people, were 
committed by Sir Richard Empson and Edmund Dudley." 
'< and the ill success thereof, and the fearful ends of these 
(wo oppressors, should deter others from committing the 
like ; and should admonish Parliaments, that instead of this 
ordinary and precious trial per legem terrae^ they bring 
ROt in absolute and partial trials, by disci:'etion"(31). 

It is sufficiently apparent, that Lord Coke understood t(iis 
provision to extend to, and bind Parliament. Hence his 
eomplaint that Parliament had in that instance violated if, 

(SO) But 11, Hen. t. 
(31) 2lD8t.51. 
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by dispensing with trials according to the law of the land i 
knd authorizing, in certain casei, the exaction of forfeitures^ 
bn trials by the arbitrary discretUm of magistrates. * For 
^yen that act of i^ariiaaieni, so justly denounced for its 
<< horrible oppressions,^^ did not, like the pr^sentactsof our 
legislature, attempt to devest, and take away prirate rightd^ 
without any trial at all. The construction of tke provision 
lias always been accorciling to Lord Cokeys opinion. It has 
never been doubted, that Parliament wM morally bound by 
, \u But the difficulty in England has been that Parliament, 
being omnipotent, in all' matters of civil institution, is to<a^ 
]powerful for the constitution, and cahn6t be restnuned. . 

The same construction has been uniformly given to this 
provision, in thci Courts of the different states of the tlnion. 
tt'he Superior Court of South Carolina, in the case of Bow- 
inan vs. Middlctbn,decided that an act tf the colonial legisla- 
ture of iflij faking property from one, anci vesting it in aii- 
bther, without trial by jury, wad void i becaUse it infringed 
this provision of m^gna charta, which bound the legislature; 
They say, *^ that the plaintiffs can claim no title, under the 
lict in qiiestidn, as it was against common right, as well as 
against niagna charta, to take away the freehold of one maos 
tod vest it in another : and that too to the. prejudice of 
third pe^ons, without any compensation, or even a trial, by 
the jury of the country, to determine the right ia question. 
That the act was tberefore, ipso facto, void.. That no 
length of time could give it validity, being originally found- 
ed on erroneous principles" (32). In a subsequent case, i|i 
the same Court, Waties, J. said he had gone into a long iq-^ 
vestigation of the techmcal import of the words lex ierrw^ 
'Mhat they meant the common law, and sincient statutes, 
down to the time of Edward It. which were considered, an 
part of the common law. That this was the true construc- 
tion, given to them, by all the commentators on magna char- 
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iff from whence they i^ere adopted l^j the constitiition of 
South Carolina. If the lex terrae meant anylawjwhich the 
legislature might pass, the legislature would, be authorized 
Tby the constitution, to destroy the right, which the consti- 
tution had expressly declared sho^Id forever be inviolajbljr 
preserved. This is too absurd a copstruction to be the truje 
one. He understood therefore the Constitution to mean, 
that no freeman shall be deprived of his property^ but br 
such means, as are authorized by the fihcifent. common law 
of the land. According to tbiii cpnstructlon the ri^ht .of 
property is held under the constitution, and not at the njijl 
^of the legislature'*\3S). Of the same import is thepj[>inion 
of the Supreme Court of Massachusetts. "If this (an act' 
ure) is to be conptrued a disposfal, by the 1^- 
ids owned by that proprietaj^y, (under whic^ 
laimed) or by any indiyid«ia], claiming by their 
nept, it militates directly, with a well knowa^ 
DDagna cbarta, revived anfl enforced in the bill , 
ixed to the constitution of government, for th|s 
th ;. that no subject sha]! be deprived of hift 
by the judgment of hi9 peers, or the law of 
, j diny private and special statute, for tfie |wr- 
^pose, biit thai law ^ which affects alikei under the same cit'' 
cumsf antes j the 'whole territory and community'^ (34). 
'- This prpyision 6f magna charta is introduced into the 6th 
article of the amehcTments pf the constitution of the ITnited 
ptates. ^riie tetrhs, iii wl|ich it is th^re expressed, shoir 
conclusively that if was understood iti the same sense, that 
'lire contend it always has been understood. Tl^^y are, thai 
"no person sliaH be deprived of life, liberty, or property, 
fVitkdut diit 'prodess of law" This is manifestly design- 
ed to secure a trial, according to the established laws of the 
land ; and it certainly restrains the legislature, fromdepriv-' 

fSS") 2 Bay. 59. 



Little n: Frost, S Mass. R. 117« 



Digitized by VjOOQIC 



Ing aD indkidiiaf ot his life, liberty, and property, wifboat 
iuch triaf. T^be two phrases '< law of th^ land" and << due 
procesli of law," as used ih the two constitutions, doubtless 
tfare the saitie meifning. If otherwise, however, the result 
wiH be the same.' For the legislature of this state is as 
much bound by this provision, in the constitution of the 
United States, as they would be, were it contained in oiir 
o#D constitution. If the plaintiff^ are deprived of their 
property by the acts in question, it certainly has not beei^ 
^one by due pVoCess of Ikw. The law provides no sucli 
nummary process, hf which individuals may, without tri^ 
be deprived of their rights. 

Thus has this provision been always understood, as im- 
pofring a restraint dn the legislative power, (torn the time it 
wat first inti^odnced into magna charta, down to the present , 
time. It has been incorporated into the constitution of 
asost of the states of the iTnion, and it is believed, that not 
*a single judge, or commentator, either before, or since it 
was introduced into our constitution, has attempted to gtv^ 
it a different meaning. The terms used are general, em- 
bracing the legislature, equally with the other departmehti 
of government ; aind any reason, which can be assigned, for 
excepting the legislature from this restraint, may, with 
equal force, be applied, for excepting either, or both the 
4)ther departments. Indeed if this provision were n6t ap- 
I^cable to the legislature, it would be idle and useless. The 
previous part of this article of the bill of rights, together 
with others, regulating the manner of trials, are more espe- 
cially designed, to restrain the judiciary. This seetns to hi^ 
the only provision, to be found iii the constitution of this 
state, against the legislature's passing special acts, for the 
regulation of individual cases. It restrains the legislature, 
from passing actd, which spend their force on one, or more 
individuals, and are not to apply to others, under simifar 
circumstances. The law of the land is applicable to the 
<!iDmmunity at larger 
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Tbe greatest if not onl/ effeetual, Meoritj^ agunst kgii« 
ktive oppression, is, that the law most be general, embrtc- 
iog all under like circumstapces, and including tbe legisla-^ 
tor9 mnong the rest* An oppressive law, applicable to the 
whole commuoity, will soon be repealed. But if the legist 
lature, under the influence of prejudice, or passion, to which 
Itll bodies of men» however constituted or selected, are occar 
ffiooally subject,can pass acts, having tbe force of laws,to apptf 
to a spUtarjindividual only, he maj be destro7ed,before pub-r 
Uck sjqipathy can be excited/for his relief, A law, according 
to any just definition, that ever has, or can be given of it, must 
be general in its operation. It is a rule of conduct, for all, 
within the principle it establishes. An act of the legida- 
Cure, prescribing a particular rule, for the government of One 
or more individuals, therein named, would not have the force 
of law, but would be Toid(3d). This principle fai not in* 
conaistent with the power of tbe legislature to pass private 
statptes. 0uch statute^, instead of taking away, confer priv- 
ileges ; and whatever regulations are imposed, in considera-^ 
tion of the privileges granted, become binding, by the assent 
of the parfies, at whose application, the statutes are passed. 
If this construction> which has always hitherto been put 
on t^e article of the bill of ri^bts, under consideration, is to 
be still abided by, it is conclusive in favour of the plaintiflSr. 
Their charter grants them certaio << immuuities and privi* 
leges.'' This article provides, in effect, that they shall not 
be deprived of these << immumtiea and privileges," but by 
due. trial, had accordii^ to the w^l known general laws of 
the land, which are binding on the whole community. The 
acts of the legislative, which are made for the purpose of 
depriving them of their, /immunities and privileges, without 
any trial whatever, must therefore be declared to be void^ 
These acts violate also the 83d article of the bill of rights, 
which provides that, << retrospective laws are highly injur!** 
pus, oppressive and unjust. No such laws therefore should 

{35) Holdeiiv«.Jtme8, llMttw.Rep. 596. 
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%m made^ eidier for the decisioii of civil causes, or the pun* 
ighment of offences." 

There can be no ground for dispute, as to what consti^ 
totes a retrospective law. In the case Calder vs. Bull, Judge 
dhase says, <^ everj law, that tal^es away, or impairs rights^ 
vested agreeablj to existing taws, is retrospective'' (36). 
The correctness of this definition of retrospective laws has 
never been disputed, as is known. It was adopted, and 
O^de the ground of decision, in the case of the Society vs* 
Wheeler, in the Circuit Coyrt of the United States, in this 
District. In the very able opinion there delivered, it is 
said^ << upon principle, every statute, which takes away, or 
ioipairs vested rights, acquired under existing laws, or cre^ 
ates a new obligation, imposes a new duty, or attaches a 
new disability, in respect to transactions or considerations 
already past, must be deemed retrospective ; and this doc* 
trine seems fully supported by authorities" (37). {t is not 
only against natural justice, but utterly inconsistent with 
erery, correct idea of a law, that it should be made to ope* 
rate retrospectively on past actions, and vested rights (38). 

This article prohibits the passing of retrospective laws of 
ftoy kind, as well such as affect the rights of property, and 
individual privileges, as those, made for the punishing 
crimes. Th^ latter^ which are generally called ex post foe- 
io laws, and which are no more unjust than the former, hav# 
b^en denounced, by a most respectable authority, as being 
a more unreasonable, and cruel n^ethod of ensnaring people ' 
to their ruin, than that adopted, by the worst of the Roman 
emperors, who wrote his laws in a small character and hung 
tbem up on high pillars, to prevent their being read(39)» 

It is hoped, that it has been alrej^dy sufficiently shown, 
that the plaintiffs have vested rights, acquired under ex<> 
fstilK laws. If SQ, these acts, which in(rin|^e their rights^ 

(36) 5 Dall. d9t. 

(37) 2 Gall. 105. 

/as) Daah tb. Tan Klecck, 7 Jobu. Jl 477. 
.r39) 1 Biaek. 4S. 
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are retrospective, and void. The plaiatiff 's rights were per/* 
feet and complete* They were in the full enjoyment of 
their property and privileges, and by no existing law, could 
they have been ousted or molested. If this article does not 
protect such rights, it is not easy to perceive what rights are 
protected by it. 

The 37th article provides, that the three essential powers 
of government *'ought to be kept, as separate frora,and inde- 
pendent of each other, as the nature of a free government 
will admit, or'as is consistent with that chain of connection^ 
which binds the whole fabrick of the constitution in one in^ 
dissoluble bond of union and amity," This article has al^ 
ready been noticed, as bearing on the general powqrs 6{ the 
legislature. It may also, with propriety, be considered at* 
imposing a special restraint against the legislature's exerr 
Ofiog judicial power. The limitation, with which this great 
elementary principle is adopted, does not, in any degree, 
lessen its force, in relation to the question under considera«* 
tion. The bill of rights establishes general principles, by 
which the constitution of government was formed, and ac- 
cording to which, it is to be construed* The three depart*- 
meots of government are connected together, and in certai^p 
particulars, dependent on each other^ The constitution de* 
clares the extent of this connection and dependence. Pow- 
ers are, in certain cases and for special purposes, given to 
one department, which partake of the nature of the general 
powers of an other department. This qualification was ne^ 
eessary to preserve consistency in the different parts of the 
constitution. For the conducting of impeachments, for in- 
stance, the legislature is vested with judicial power. It 
would therefore have been absurd, after this express grant 
of judicial power, in that case, to have declared, without 
qualification, that the legislature should exercise no judicial 
power. 

By the proper construction of this article, each departs 
inent is restrained, from exercising any of the general pow- 
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€TO of another department, except in cases, where it is es- 
pecially authorized by the constitution. A construction 
that should leave each department at liberty, to exercise th^ 
powers of another, whenever it might deem it expedient, 
would render the provision of the article useless. Indeed 
the language admits of no other construction than that be- 
fore stated. The substance is, that the three powers of 
government shall be kept, as separate and^ independent, as 
is consistent, with the nature of a free government, and the 
provisions of the constitution. The free government, here 
meant, is doubtless one, where the rulers have no powers, 
other than what are delegated to them, by the people. Is 
it inconsistent with the nature of such a government, or with 
the provisions of our constitution, that the legislature should 
abstain from the exercise of judicial power, in cases where 
that power is not granted to them,' but is granted to anotli|r 
department ? We have already seen, that no free govern- 
ment can exist, without such a restraint om the legislative 
power. 

Under the first point, it was shown, that the general leg- 
islative power did not extend, to the devesting of private 
rights, and that the passing of these acts which take from 
the plaintiffs their rights, and give them to others, was sub- 
stantially an exercise of judicial power. That the legisla- 
ture did not examine witnesses, and hear the parties, before 
they decided on their rights, shows only the extent of the 
oppression, and the total incompetency of the legislature to 
exercise judicial power, in such cases. As then no special 
authority is given to the legislature, to exercise judicial pow- 
er,in this or similar cases, the acts violate also this article 
of the constitution. 

III. It is contended that the acts violate the 10th section 
of the 1 St article of the constitution of the United States, 
which provides that "no state shall pass any bill of attain- 
der, ex post facto law, or law impairing the obligation of 
Contracts.*' 
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This i^dmprehensive provi«ioii nw intended as w^ fe 
supply the omissions and deAciencies, in tfae constitathMli 
of tbe sereral atates^as to afford an additional and uniform se- 
curity, for private rights tfaroughout the United State8(40)« 
The charter of 1769 isf a contract, within the true meaii- 
xDg of that term, as used in the constitation of the United 
States. iEvery grant, whether from a private individind, or 
from a state, is a contract. A grant from a state being 
necessarily made, with greatdeliberation and formality, con- 
stitutes a contract of the most solemn nature. It is of fa- 
miliar knowledge, that a grant from one individual to anoth- 
er, either of lands, or of incorporeal rights, amounts in legal 
estimation to a contract. In like manner, a similar grant^ 
from a state to an individual, constitutes a contract. A 
state incurs the same obligation from its grant, as a private 
individual does ; and it has no more power to abolish its 
grants, ot discharge itself from their obligation, than a pri- 
vate individual lias. No just government can desire to pos- 
sess such power. 

That a grant of land, by a state to an individual, is a 
contract, within this provision of the constitution, and con- 
sequently cannot be annulled, or infringed, by any act of 
the legislature of the state, has been expressly decided, by 
the Supreme Court of the United States, in the case of 
Fletcher vs. Peck (41). And that a grant of privileges and 
immunities, by a state to an individual, constitutes a coa- 
tract, has been as expressly decided, by the same Court, in 
the case of Nete-Jersey vs. Wilson(42). In the latter 
case, the state of New-Jersfgy had before the revolution 
made a grant of certain lands, with the special immunity or 
privilege, that they should forever remain free from taxa- 
tion. The state had lately taxed the lands. The decis- 
ion was, that the grant, as it respected this immunity, or 

(40) 44 No-ofFed- 
CiUe Crwichsr. 
H2) 7 Cranch 164. 
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priTJn#fii Gta4tUoted « cimlmct, wUhb tbe protection of tbe 
.^(OOclikitioD, 4nd that the stole of New-Jeroej could mcAf 
m Tioiotionof tboir contracty ti^ the lands. Thmt Coott 
lioviog the right to deteroiiee, in the laat resort, the con- 
struction of the coostitiUioA of the United States, its decis- 
KMis must be cpnclosive, and binding on all other Courts. 
. So patents for new inveotioBs, grmts of toils» and of all 
ancb tike rightst conferring immunities and prirHeges, cod- 
skitute ooribrM^ts, within the meaning of the constitution of 
the United States. If there be any question remaining, on 
this point, it is whether a grant of the privilege of being a 
corporation differs so essentially frpm grants of other privi- 
leges, as to form an exception, in this respect. No founda- 
tion for any such distinction is perceived* 
., In the case of Terrett vs. Tajlor,(42) it is held, that the 
leipslature of a state cannot repeal statutes creating, private 
corporations* This must be on the principle, that such 
statutes, constitute contracts ; for otherwise thej might be 
repealed. The abolishing of the original grant of incorpo- 
ration^ and the abolishing of the grants of property, or new 
privileges, subiequently made to the corporation, are in that 
cafe, su(qposed to be alike out of the power of the legisla- 
{ure^ -and (for the same reasons. Because all such grants 
are contracts. It mdces no difference, whether they are in 
t|ie form of statutes, or charters. 

That a grant of land, to a private corporation, is as much 
M- contract, as a similar grant to an individual, will lordly be 
doubted. A corporation is a person in law, capable of con- 
tracting ; and if sfich grant, when made to a natural person, 
. constitutes a contract, no reason can be assigned, why it 
should not, w^en made to a corporation. 
, The legislatui^. of this state has granted certain lands to 
the corporation, under consideration, which they cannot 
lake away ; because the grant constitutes a contract^ and is 

(43) 9Cr«ieh4S. 
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tfaerefora protected, by the conBtitvlkA of the UilM 0tete«it 
Weuld it not be then groselj abeord to hold, thet the gient 
of the franchise, or privilege of being a cdvporfttiim does n«t 
eoiistitate a coatraet, and cense^oeiitlj', that the iegielatvre 
may, at plearare, ebolitfa the corperatioii ;* aod then lake U^ 
theoftflelTea not ealjr the ieada, the^ have granted to it, bni 
aho all the otfier pmperty^and pri^yegM of the corporatten» 

The charter, conatitntiag the plain^e a cerporaiion, end 
granting them certain immnnitiBB and privilegea, ia aa coal* 
plete a contract, as a grant of land to themiroekl hmie beeiw 
It contains all the comnioD, and neceaslkry ingredienta, and 
qaalitfOB of a contract esecuted. It is an agreement of conr^ 
potent paf ties^ on a aufficieni conaiderstion* 

There can be no doubt^that there vere ooaspetent partiee 
to the contract : the King of ofie aide^ ^OA the Trtsttei 
named in the charter of the others 

• There waaiaho an agreement oPparties4 The gra< rt i<| g ef 
Hke chartet by one party, ^nd the accibptMce' of it by HbM 
other, affords ample evidence of i(n i^reement of the p$te* 
ACS'. ' T'fae trustees^ by accepting if, agreed to Me prdviii 
i6ns and iti^ntations of the chapter, ea^ e0»eliMiyy aa Ik* 
King did, by granting it. Unless aedepted by the gnai^ 
tees, it could bare had no-efi^t or opefatbn. A gmtft oi 
efaafter of incorporation^ till accented hr a ihiility. Vtet ae^ 
ceptance is necessary to give it effect- hi too well eataMiahed^ 
to adnbtt of any oianner of donbt. *^ As th^ ihtentbn of tl^ 
grant of hcorporation is to confer some benefit on the graif^ 
ttees, which however may be countei'balanced, by some con- 
dfttons^ with which, it is aecompanied, it has become an es^- 
tablished ruley that the grant must be accepted; by the YdP* 
nntary consent of a majortfy of those, wfaoifa it is intended to^ 
hicorporate, otherwise the grant nrill be t^otcP'(43), The 
same doctrine may be found in the reports of cas^s, where 
tibis point has been incidentatfy discussed. For it seemih 

(49) 1 Kjd 65. 
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'to lmT« been AcviCFOiljr contended, thact a jirivmte eor* 
porctiMi could be eftt^liibedy withoot tfae VoiuntMrjr eooseni: 
^ Urn corpomtoi«(44). 

Tile acceptance is abrays averred m pleadiag, wbea a 
ffigbt is derhred nader a cfaarter; and issue maj be taken oa 
tfae fact of acceptancei as is dote in tbe cmo of the King ts. 
PaBfliare(45). So Ihe non aeoeptanee may be afisrredy le 
d^sat the operatinQ of a cbarter(46). This allows conclu- 
sivefy that tbe grant is ^ contract, and not a law, to be rop 
pealed at tbe plensnre of tbe legislatittie* Judge Blackatoee 
Id planting out tbe difference, between a contract and alaw*^ 
eaj^ << In compacts, we ourselves determine, and promise 
wbat sball be done, before we are obliged to do it ; in laws 
m9 ate obfiged to acl^ without oursehres determining, or 
^penOsiag any thing at M'\4t). 

That the contract was made on a sufficient ooosiden^ioo, 
m iuotiire, b ^parent, frpm the recital in tbe charter of the 
benefits and adTantegea expected. The trustees* by acr 
eepting the charter, completed Ihe contract, and incurred 
snob^gatbn, which, they say, they bi^^^e CiitbfiD)ly pan- 
fsnned* If they hare not, the law affivda an ample reme* 

. It is impossible te bavie any just or cotrect idea of a cor^ 
pon^tieo, without ooosidering the creation of it, as resting in 
aiCOfitir$ct» In the case of the King v«« Pasmore, Judge 
Bnller says ** The question referred by tfae jury, for tbf 
Qpittioo of the Court, is wbsAer tbe lett^s patent were or 
wisre not duly accepted by the persons, to whom thejr weiis 
gran^d" << And I do not know how to reason on this point 
better, th^n in the .manner urged by oqe of the relators' 
fpnncil ; wbo CQpsidered the g^rant of incorporation to be a 

C44)Rexvs.yieeGfaaiM6HtirorG*mbi«ge, S Bwnr. ie5a<^Newlin|P m 
Fnmoi& 3 Term R. 197.— King Y8. Pasmore, S Term E. 240.— Ella ▼•; 
Mw£ai,Slifta.R.aS9. 
(4$) 3T.B. 2S0. 
- (46) Ibid. 

(47) lBlMk.45. 
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compact between the crown and a certain number of iniU 
riiluafs'* (48). A grant, by one party, and an acceptance 
of it^y the other, necessarily invohres the idea of a cor* 
tract ; and witfaodt considering it as a contract, there cait 
be no reasoning about it. There can be no qoestion, whetfa* 
er a charter of incorporation, be of the nature of a contract, 
that cannot be repealed^ or of a lair, that may be repeaMI. 
If a law, whence the necessity or propriety of acceptancw 
by the grantees ? Must a law, after it is duly enacted, be 
accepted or assented to by an individual, in order to mate 
it binding on him ? 

So a charter of incorporation may be surrendered, and by 
the surrender, the grantees are released from all obligations 
arising under it. Can individuals, in that manner refeascj 
themselves, from the obligations .imposed on them by a law? 

If then the charter, creating this corporation, must ac* 
cording to established principles, be held to be a cbnfract, 
within the meaning of the constitution of the United States, 
the plaintifis are still entitled to epjoy all the privileges &b4 
immunities, thereby assured to them* And consequently 
the acts of the legislature, which so manifestly impair th^ 
obligation of that contract, by violating those privileges and 
immunities, is unconstitutional and void. 

It is not easy to foresee all the coi»equences, rf adopting 
new and untried principles. It might be worth while to' 
consider^ for a moment what is to become of the property 
pf a private corporation, abolished by a legislative act. — 
The doctrine of the law is, that the lands of a corporation, 
in case of a dissolution, by whatever means, revert to the 
grantors. If the old corporation is abolished, what shall 
prevent the grantors or their heirs from asserting their' 
claims to the lands, which have been grants it ? Tbehr 
right would, in that event, seem to be unquestioAdlle. If 

then^nother strain to be made, on the principles of thecon- 
(48)3TenBB.s4$. 
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stitatioQ, by taking awaj from the grantors their right, to the 
reversion of the lands, for the sake of vesting them, in the 
new corporation, according to the design of the acts in ^ues- 
tlen ? But it mmt be remembered^ that a part of the landed 
property of the old corporation, and that not the least valu'^ 
able, is situated under a jarisdiction, over which the legisla- 
tord of this state, has no contronl. Is it to be expected,' 
that the state of Vermont will, without an eflbrt to assert its 
rights, permit lands, lying within its own jurisdiction, which 
H gave to Dartmouth College, for certain uses, to be trans* 
ferred to another institution, and converted to other uses ? 
• If'these acts are held to foe valid not only this College, 
but every other literary and charitable institution must 
become subject to the varying^ and often capricious wilT, 
df the legisiatores. Their revenues will be blended [with 
the publick revenues, and liable to be applied to any use, 
which the emergency of occasions may, in the opinion of the 
legislatures, require. The liberal and benevolent, when dis- 
posed to aid such institutions, can have no security, that 
thi^ir donations will be applied, to the objects intended. A 
striking instance of this has already occurred. The individ- 
oai, at whose solicitation, these acts were passed, in a de^ 
vise of property, for the support* of certain professorships, 
in the liewly estabJkhed University ^ fearing that some future 
legislature would apply his donation, to other purposes, has 
expressly provided, incase these acts shall be **reniered nu- 
gcUorjfy be altered^ or repeaUd^ unless by the consent of the 
new trusteesjosnow consiitutedy^* that his devise shall there- 
by become void ; and the property be transferred to other 
uses* This idle^ attempt, to restrain the power of a future 
legisiatare, so as to prevent its following the example, now 
aety flbows not only the fears,- that donations wilt be misap- 
fied ;*but also tt^* impossibility .of securing them to any 
certain use, whUe subject to the arbitrary controul of a leg- 
islature. 
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^ke atteisptod ianovation would affect the charaefer if 
our IHerary imtitvtioits, not lest than their reveooea. T* 
be Qseful aad respectable, thej mast be stable and ivdepeo* 
dent. So obvious m *thb, that m most couatries^ umler ai«* 
bitrary govenmeots^ ^ uBiverskiea and lUeritf j estabUai^* 
ment9f of the higher order, hare been permitted to eojisf 
great priir{le«es^ irtth as much iBdependeuGe, as eoold go»* 
sist with the nature of such goveraments. If our senanftr 
ries of Jewiring are to be reduced, to a state of servile de^ 
pendence on the legislatoresi and are to be new modelkd) io 
answer the occasioAal purposes of prevailti^ political pai^ 
ties, all hopes of their future usefuheas must be abandaiH 
ed. 

In the earlj settlement of New^England^ the establi^ 
ment of Colleges was among the chief cares of the wisest 
and best men of that period* They have remained to dse 
present tiqae, substantially on the same ancient model ; atti 
with soa»ty means have been eminently useful. The pros* 
ent bold experiment, if carried jatp effect^ will probabljr 
tisrminate in their final dMtniGtion. 



Mr. SviiLivAN. — ^The case, presented to the coosidera* 
tion of the Court, is not that of a prmaU corporation, comi- 
plaining that the legislature had oppressively and withovt 
a trial seized on property held to its own use ; it is not the 
caseof aprniate corporatioB complaining that the legular 
tare had wantonly deprived it of any nmans of acqairin^ 
property, which hadj at any time, been granted to it; but it 
is the case of a puUick corporation, created exprettdty***^ 
created exclusively for the publick interest, complainittg that 
the legislatttre, the guardians of that interest, have und^r*- 
taken, without consieirt, to aker and aoMmd its charter. 

.Ace the »ots to amend the ohaster, and lo eoku^ m$ 
isA^ove the corporation of Dartmouth Cdlege, constitution* 
al ? Tins IS the questioii to be decided by the Court. 
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Vh» right ef llie Court to declare tlicM ads^ <tf the kgMa- 
tute^ which %r9 ffepugna«t to. the contt^iOB, to be ooc^ii- 
iliMieiial and veld, » not denied* If, £or exaoiple, tfae leg* 
ioiftfare tbovld pass an ex post &cta lair^ inafcMg itet aot a 
erkie, whiek was umocetit at the time of ilt beteg done, 
itirotdd be not otAy r^t, but tlie doty ol tbe Ooort to 
pvoDoonee it void. When tbe conetiMioD prohibtts the 
iMMaBip of particular taws, and tbe legislatore doee pass tbem, 
Ike aafetj of the people r^hres, thtft the Coart-aboold in* 
tmfos^ and prevent their operation. While it is agreed, 
that the Court has power to declare every act ef the legfe«* 
htttve, which violates the ^^onstUiirion, to be unconstitution- 
al and void ; it must also be agreed, that it is a power,. 
which o^ght never to be exercised, but with ffce greatest 
eMtion. It is impdrtetft to the peace and happiness of the 
community, that the most perfect harmony should exist be- 
tween the diffinrent departments of government. Th* jn* 
dicial department should never prooounee an «?t, deliberate- 
*Jr-P*«*«d by the legitlatttre, to be unconstitutional in a case 
of a doubtful nature ; its repu^^^icy to tbe eomtitotitil 
should be plain, palpable, indisputable, in order to justify 
sweh a decision; Courts will presume, thkt every acf^ 
which is passed, comes within the constituffewial powers of 
the iegblature. 

I shall attempt, in the tirst place, to show, that the Cor- 
poration of Dartmouth College waa a jmMfcfc corporatibn. If 
it wae^ no doubt can be eotertaiaed, as to the right df Ihe 
Seneral Court to alter and amcfnd its charter ; hi ttiei a 
aisiVMsr as, in thek judgment, woold boat promote the pMh 
Mok welfiMre. 

Whether tUh corporation was {rablick op prival«»,'h not i^ 
be d^termia^by comiderkig, whether it wm femdod'^v 
endowMdby the bomty of tfe govemmitor by that of« 
iodividiial — 1% » said bgr Iiood Hard«skk», ttat ^Wk the 
CKlenstoetie^ of tl^ objecto to be bea^tto^ Oat conalifutes 
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a cku^y a pofalick or a prirate 9De"(I ). WUk fiqoal ftpor 
{Hpbfy it maj be aaaerted, that it is the extm9i»miesB pf tt|e 
«bj»eti or jparaons, for whose bftoeGt a corporation is creat- 
ed, that shows it to he of the oae description or the other. 
A Gfflrporation, erected for the benefit of its own meqiberfti 
holding property and exercisii^ its powers a«d franphts^ib 
for their use and advantage only, is private ; so also, is a 
corporation, holding property in trust for a number of ioi^ 
.▼idm^, and exercising its powers Aqd franchises for the ad- 
vantage of those individuals, alone : but a corporation^ cot- 
ated for the benefit of the iohabilants of a whole State or 
Province ; holding property foi^ their U9e, and execcisiog 
all its pewfrs and fraochises for their advaatage is a publick 
corporation* . For whose benefit was this corporation ^r^t- 
ed ? For the ben^t of the persons con^posing it, or, for that 
.of the publick? Let the charter a^wer the questions* The 
Jangnage of the charter is, '^Tbat we cenatdering the preai- 
ises, and beiag willing, to encourage the laudable an^ charita- 
hie design of spreading Qhrititiaa knowledge amoi\g the say- 
afBS of our American wUderoess, and also, that the best 
BMaas of edttcalioo be established in our Province of New- 
Hampshire /or ^Ae ben^Qfsaid Province f do of our spe- 
cial Iprace, certain knowledge, and mere motion, by and with 
the advice of our Council for said Province, by these pre«* 
eota will, ordaia, grant, and constilute* that there be a Col- 
Ugpy erected in our said Province of New-Hampshire, by 
the name of Dartmouth GoUe&e, for the education and 
instruction of yoi^tb of the Indian tribes in this lan^ h 
renidiag, writin^rand all parts of learning, which sfiall 9p|^ 
necessary and expedient for civilizing and cbristiani^^ 
ohildren o€ pagans, as well as in all liberal arid and scien|:|B8 ; 
asdakKi of finf^ish youth and any others. And the Trus- 
limi of said C<4tege may and shall be one body corporate 
and ifoUti€^ h deed, action, and name, and shall be failed, 

(I) 9Atk^B.fl9. « 
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Mme^, «tid distingoithed bj tbe tnraeie of the Tnmtwis of 
f>artmotith OoHege." This corporation, tben, aa its efaar*' 
ter shows, was established^ oot for the advanti^e of the 
corporators ; not for the advantage of a small number of 
fiidividoals ; bat for the benefit of tbe whole pe^le of tbe 
Frovlnce of New-Hampshirei 

As the end, for which private corporations are establisb- 
ed, is the benefit of ibdtvtdoals ; and as all the rights, priv- 
ileges, and franchises, conferred. on them, are granted iTith 
tliis view ; individuals have always a direct, a beneficial in- 
terest in the property held by such corporations ; an inter-' 
est which they may transfer toothers — ^whieh may be taken 
for their debts — and which, in the event of their death, de^ 
sceods to their representatives. But as the end, for which 
this corporation Was erected, was to promote the welfare of 
the whole Community ; as all its rights^ privileges, and fran^ 
dhises were granted for this purpose, neither the corpora^ 
tors themselves, nor any other individuals had any benefi-* 
eial interest in the property held by the corporation ; they 
had no interest that could be transferred to others ; noae 
that could be taken for tl^eir debts ; none that could de< 
tcend to their representatives in case of their death. The 
corporation Was a mere instrument io effbct the important 
publick purposes^ for which it was instituted* 

A puhliek corporation^ by force of the tertn^ whether it 
has the government or an individual for its founder, must 
mean a corporation erected for the publick benefit* 

It appears from the charter, that the corporation of Dart^- 
ffiouth College was established for the express, the avowed 
purpose of promoting the welfare of a whole Provioce. It 
#as an instrument, formed to attain objects^ in which no in- 
dividual had a particular interest, but in which the commu'^ 
nify had a deep one. It was vested with power to hold prop- 
erty in trust for the publick, but it could hold none for the 
use of the corporators. It was clothed with various pow- 
11 
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era, ctpteiliesy and firancfanet, all of wbteii were U^ he ex< 
Bffciied £or th^ benefit of the pubUck, but not ooe of tbenr 
for the advaatage of its own membem, or of aiij ipdiTidiMd* 
wfaatever. loahort, k was creaied-r-it esbted only for 
poblick purposea. If a corporatioo of (bia dtacriptioa be not 
a publick one, then, in my opinioot ao paUick corporatioi^ 
ever did, or ever can exiat. 

If this corporation was apyblick one, the r%ht of the Ckoe* 
ral Court to alter and amend its charter mast be clear* All 
English writers who treat of corporations, agree, that thejr- 
may be disscrfved by an act of. the government(2). If ^» 
legislature have power to dissolve corporations! they laaji^ 
without doubt, alter and amend their charters. , Judgec 
Swift in his system of the laws of Connecticut obf^ves^ 
<< It is mMiifest that the legislature have, power to diasirihre 
or alter all corporations of a publick nature" (3). In this aaA 
in oth» states of the Union, publick corporatioiis have beett 
filtered, modified, enlarged, and restrained in almost aumbe»< 
less instances, andtthe right of the legislatures to do tki» 
cannot justly be questioned. In the case of town corpora* 
tions, whose limits are Qxed by charter, the General Cowt 
has repeatedly altered them* Towns have been divided » 
their limits have been contracted or enlarged, at the pleaauro 
of the legislature, against the will at^ the remonstrances of 
the iowns interested. The limits pf the towns of Stratham 
and Newmarket were extended, from the banks to thechaoi" 
nel of Exeter river, in order to subject them to a heavy bur*- 
then, while the towns were opposing the extension with their 
utmost might. The town of Pembroke affiwrds another ea^ 
ample of the exercise of this power. It will be proper to 
mention the circumstances of this case, because the ri|^t of 
the legislature to extend the limits of towns was comider^ 
by the Court.-n-Pembroke was indicted for not nyairpf |^ 
bridge over a certain river. Their defence was» thpt tbf 



(2^ 1 Black. Com. 485.^2 Kyd 911 Ck)rporationi, 44/. 



. 1 Vol. 228. 
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InMge W9M aotipMlin tlieir iittiftt, as fix«d by theifsct of 
iBcerponUioo, and, of coarse, that ihty were not boudd to 
ff^ir it TIm bridge, as it appeared from the eridence, waa 
«pear a rhrer betweta the toWBb of Pentbroke and Allenatown, 
kint BO part of it waa witbin the limits of either. The jory 
save a verdict for the town. Application was then made to 
t^ General Court, to extend the Ihnits of Pembroke so far 
MIo ioohide fke bridge. This was done. The town was 
i^^ inifieteict for net repairing the bridge. It was contend 
fid on their pavt, that the act of the General Court, extending 
^ Hmr limits, was uneonatitutional, as it was passed not only 
ififkont their consent, but against it ; and in order to snb- 
jeist'lhem to the burthen of repairing the bridge. But th^ 
Ctotfft di9cided th^ act to be constrfutional. 

IPhe^lmlits cf parishes have been frequently altered. Par- 
iMtar individuals with theif estates in one parish hate beeA 
disaiMexed and annexed to anot&er, thereby constituting a 
poti parisfaw 'Phis, as the Supreme Court in j^assacbusetta 
•ay, in^ffae ease of Cblburn against Ellii^ & al.(4) << Is in 
fiiet a permanent alteration of the limits of the parish, so far 
m <o ineltfdethe lands, o^ed by the persons disannexed ;** 
wad the Court recognize the adthority of the legislature to 
mUke sadk alterations. — Rights and privileges, which had 
Ibng been efxercised and enjoyed by towns and parifjhes^, 
hkvef by acts of the G'eneriaf Court, been taken from them ;; 
new duties and new burthens hare been imposed ; while no 
onie suspected', that the tegislatur^ transcended their consti- 
tutional powers; It is apparent, that by the division of a. 
fewn, or by extending its limits, very serious evils may b6 
iuffered. By a division, it becomes less able to perform 
many of its corporate Aities ; by extending its limits, it may 
dMn become^l&blie tb heavy burthens, not contemplated at 
the Hmt of it^ fnco^portttion. When fhe limits of parishes are 
i&teretf', they nltist always be subjected to inconveniences*. 

(4) 7 Mass. Rep. 89. 
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But no bjorj whatever can posfiUj acise to the i 

of the corporation of Dartiawtli CoU^e by an atter^bn of 

Mi cjiarter. 

If tbis corporatlpD was a priimU one^ I diall contend Ihut 
(he legislature had a right to alter its charter, no far aa tkn 
yiiblicl^ good required. 

. In this country the supreme object, for ^whieh govei^ 
ineot was instituted, was to secure the happineBS of Ckia 
peoplct To effect an end so important, the interest of.indi* 
viduals and of corporations must jield to that of the polK 
lick* On this principle, the legislature often take the proper^ 
ty of individuals, when the publick good requiret it ; the|r 
pfteq deprive individuals of some; of their natural rights^ 
when the exercise of them would prove detrimental* Wtqr 
may they not, with equal tif^t, Uke the property of eocpo* 
rations, when the publick welfare den^ands it 7 Why a^|r 
they not, with equ^l propriety^ 4«prive corppratioM-itf 
some of their rjl|;ht8 i^d privileges^ when the exercisec^f 
them would produce mischief to theCoi^monwealth? J^nk 
the law ^uard th^ prppcrty of corporations, with more vigif 
^nce^ than that of individuals ? Are |he rights joCthe Seinar 
er more sacred than (hose of the latter ? Shi^l we see^ witii. 
approbation, (he property and rights of individuals. taken> 
when the good of society requires it, and shall we regard k 
as ^sacrilege, to take^ under any circuostfmeeSi the prope^rljr 
or the rights of corppratipBS ? "JThe l^ir does not protect Om 
property or the rights and privileg^^ of cprporations^ wit)| 
more solicitude, than those of iqdividiials^ Neither bw nor 
justice regards the right? find privileges of (be latter, as Uf9^ 
sacred than those of the former. Suppose the lands of a 
private corporation are wanted, for a Certification er an ank 
enal, may (hey not be taken ? Suppose t|if»y are waptedft^r 
a highway pr for any important publick porpose^ may ^bey 
np( be taken ? Without a poirer in the govermnent io talcf . 
^he property and the rights of private corporations, a^ well 
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«s Hicwe of iiidiytdiials, its operations would often be ob- 
tftrncted, and the safety of society might be endangered— 
When the property of private corporations is required by 
9^ good of the community ; wh^en the exercise of their 
r%Ms proves injurious to society ; to deny to the legisla- 
lure the power of taking their property and of limiting or 
depriving them of their rights, is to depart from that prin- 
ciple, wfaie^ has been mentioned, and which is the founda* 
tto» of every free governm ml > ' . » i » is to sacrifice " the good 
«f the many to that of the few*'— -the interest of the publick 
to Hmt of every Utile corporation. 

' !fhfi iegismtiir^ of many of the states, perhaps of all of 
Ibcm-) ham taken from prrvate corporations some of theit 
•ighife and privileges, when the welfare of the community 
Im required it« In this state it has often been done. — The 
KeW'Hampshire Bank made some of its bills payable in 
Pbtladelphia; The General Court passed an act, declariiig 
lllat after a certain day ^' It should be unlawful for any 
Banking company in this state, by themselves, their direct- 
ors,, or i^eotfl to issue any bank bill or bank note payable 
atitoy other place, than at the Bank from which it is issu- 
4A"(d). Every Banking company, that acted in violation 
of this law, was subjected to a penalty of one hundred dol- 
brs for each offence. The New-Hampshire Bank had a 
jR^kt, by its charter, to make its bills payable in PhiladeK 
pfaia^or New-York, orat apy place whatever. The act pro- 
hibiting this, was an alteration of its charter, as much as if 
iltfaad been entitled^ an act to alter and amend the charter 
of the New-Hampshi^ Bank. Y«t it has never been sug- 
gested, that the legislature had not power, by the constitu- 
iitm^ to pass the law. In many other instances, the General 
Q^wt.biM deprived Banks of rights conferred on them, and 
in effisct, altered their charters* By an act passed in June 
4#fi7,(6) Banks were forbidden to issue bills^ which wer^ 

(6) State Laws, 5383* 
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not payable on dcmaod aad to beacer ; er wbioh 
J€€t to any condition. Every Bank, exiaH^ in the fflate niT 
liie time when this law was passed, bad a ri^t by Ub cbaiw 
ter to make its bills payable at a fntw^ day«^o order— -and 
subject to coodttions« The law, deprivjfig Baoks^of tbe«# 
rightB, baa never been considered as repugnant to tbe coih 
siittttion* It has. not nnfirequentl^ happened, ftat the l%^<^ 
latures of those states, in which Banks bare been estaUttlir 
ed, have prohibited their ^pMiag biUt under certain deiiMi-< 
inations. Tboa, tbe. General Court of Bf asaacbnsetta in 
June 1799, made a law, that no Baric, incorporated by tbe 
legUatore of that Commonwealth, except tbe Nantuckoi 
Bank, should issue any notes for a less simi tbau five dMk 
lars(7). By their charters they had a right to asi!e bitti of 
any denomination. This law deprived them of that righlirv 

Tbe General Court have not only imposed mew duties 9m 
Banks, but have added heavy penalties, to enforce tbepesi^ 
formance of them. By an act, passed hi June 1814, tke 
Directors of the several Banks in this state are obliged 4n 
make returns of the situation of their respective Banb, w* 
nuaHy, to the Governour and Council ; and in case of neglect 
or refusal, the Banks are subjected to a penalty of one iboui^ 
and dollars. 

^he 'General Court of Massachusetts passed a kiw, kgr ' 
which aN the Banks within the Commonwealth were ttA« 
jected to a penalty of two per Cent, a month, on the amount 
of those of their bills, which should not be paid, wbenffia* 
sented' for payment. An action was commenced againsi tbe 
Penobscot Bank to recover the aosount of certain bills, )pt^ 
sented for payment, but which were not paid ; and ahM> in 
recover two per cent* a month on that amount It w«a quM* 
tended on the part of the Bank, that the Itfw waa uBoonMik' 
tutional. But the Court recognized tbe authority of tbe leg* 
islat^re to make it. It was, say the C6urt, ^^Adtn^bi^ 
oumbent on tbe legislature to pass the law, and^ tbh ttei 

(7) Maas. |^W8, 884. 
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vtA^Tj ai theie corporatiorre derive all tbeir powers from* 
legidathre grants" (8). In this case the Oocrrt recognise 
tiM autfaopitjr of the legislature, to superintend corporations 
df-a private nature, and to impose penalties upon them for 
ttot perform!^ those duties^ the neglect of which produces 
mteehief to societ jr.-r-They bold^ that as these corfiorationsi ^ 
derive all tbeir poirers from legislative grants, it is not only" 
Hbet right, but the dutj of the legislature to see that th^ 
CfaMSBmonirealth receives no detrkaeDt* 

< It would be easy to multiply tostances, in which the leg-f 
iilature of this state, and those of other states^ have limit*" 
«d the powers and taken the rights of private corporations^; 
When required by the welfare of the community. 

t. Whil^ contend that the General Court has power, to 
take the property, the rights, and privileges of private cor- 
porations, I i^ree that it is a power, which ought never to 
be exercised, but for the strongest and most important rea**. 
aoDi. It will, however, be at once pefceived^ that therea<- 
sons, which require such ejctreme caution on the part of the 
legislature, with respect to private corporations, do not ex" 
iat ID thU case. The interest of the legislature is not the 
sane with that of private corporations ; their interests are 
always separate and distinct, and may , sometimes be oppo« 
sile* The legislature may pass a law, which, by depriving 
Sii^ corporations of their rights and privileges, does them 
an «Miential injury ; while it does no injury whatever to the 
legislature. But no law can be made^ to alter the charter 
of Dartmouth College, that will not produce as much mis* 
ekief to the legislature that make it, if the law prove injur!*- 
o«s at all, as to the members of the corporation. In this 
eve, therefore, there can be im> danger that the legislature 
wiU ever abuse their power. 

It is alleged that these acts violate the constitution of the 
Ujiiled States* When a charter of incoi^oration is granb- 
"e^^, there is always, it is said, an implied contract on the 

(8)8MM8.Sep.44S;. 
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part of the government, that the charter shall not be altered 
v^out the consent of the corporation ; that the coostita- 
tion of the United States provides, that no state shall pass 
any law impairing the obligation of contracts ) that to alter 
' the charter of a corporation without consent would impair 
the obligation of a contract, into which the government had 
entered, and wouId> consequently, be a violation of the con- 
stitution. 

The idea, that when a charter of incorporation is granted, 
th^re is an implied contract on the part of government, that 
the charter shall never be altered without consent, is whol- 
ly unfounded — it is visionary. In what cases does the law 
imply a contract? In those cases and in those only, in which 
reason and justice are so strongly in favour of if, that the law 
presumes the contract has been made. Does reason or does 
justice say, that the interests of a whole community shall suf- 
fer, for the benefit of a small number of individuals, whose 
charter of incorporation proves injurious ? Suppose a num- 
ber of individuals should say to the legislature, we wish you 
to grant us an act of incorporation, and to enter into a contract, 
that however prejudicial the charter may be to the welfare of 
the publick, it shall never be altered without our consent^ 
would the legislature incorporate them on such terms ? It is 
impossible to believe it. Nothing can be more unreasonable 
than to assert, that the law implies such a contract^ when 
every man must perceive that the legislature, if expressly 
requested, would never make such an one. It is far more 
reasonable to say, that where a number of individuals arein^ 
corporated, there is an implied agreement on their part, that 
their charter may be altered whenever the publick good re- 
quires it ; thai! that the government makes a contract, that 
it never shall be altered, whatever injuries it may produce 
to society. 

If there be such a contract, as is alleged, that the legis-^ 
Mature shall never alter the charter of this corporation wkh^ 
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^mt its coQsepft with whom was that contract made ? Wpth^ 
the. King of Great Britain* It will not be pretended, that the 
KiogJhad more power to restrain the legislature bj his con- 
tract from makipg such an alterations than one Jegislatore has 
to restrain hy its contract all succeeding legislatures.. If i^ 
Wf^re ppssible for the General Court to be so fbrgetfiil of 
their duty, so regardless of the welfare of their constituefits^ 
as to make an express contract of such a nature as the, one 
said to exist in this case^ it would be uncoastitutioaal- 9^i|d 
void; because it would contravene a principle, wjiich is 
the very basis of our government. No leg^ture haa pwr- 
er to agree, that the interests of a corporation shall be pre- 
ferred t€^ those of the publick. One legislature has iip«itlipK<» 
ity to agree with a corporation, that oo succeeding legisla- 
ture shall take its property, its rightp, or Us pririlcseSyT al^ 
though the taking of them may be loudly demanded by Urn 
good of the community. The legislature have no morepoKW- 
er to make a contract with a corporation, that it shall be for* 
ever exempt from all legislative controul, than they have to 
make such an one with an individual. 

If a charter of incorporation be a contract, it certainly is 
not such a contract, as comes within the spirit and meaning 
of that article in the constitu.tion, that has been mentioned^ 
In order to determine this, it will only be necessary to en- 
quire, what was the design of this article? What were tfye 
evils that it was intended to prevent I Before the formation- 
bf the general government, the legislatures of several of the. 
states passed tender acts, instalment laws, &c. Where in*, 
dividuals had made contracts to pay debts in specie, laws 
were enacted, enabling them to pay in depreciated pap^5a 
tender of such' paper discharged the debts. In some of tb^ 
states, laws were passed providing, that if debtors shiH^d; 
tendef to their creditors any articles of personal proper%^^ 
and the creditors should refuse to accept them, such tender 
should operate as an extinguishment of the debt to the 
12 
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imdtint of the property tendered. Such proceedidgs wcr** 
mijuM ; they were violations of the prmciples of moral obli- 
gaHon and of social justice. These evils, as well as those 
arimng from instalment laws, were full jn the view of the 
framers of the constitution. Apprehensive that the state 
legislatares might, at some future period, be actuated by the 
•ame illiberal and unjust spirit, that led to the passing of 
these laws, they determined to impose such checks and re- 
strictions, as should effectually prevent the recurrence of 
theie evHs. For this purpose, they made the provision, 
that no state should pass any law impairing the obligation 
of contracts. The Supreme Court in M^sachusetts have 
siM, that this waa the design of the provision. <<The arti- 
cle respecting the obligation of contracts (say the Court)' 
as we all know, was provided against paper money, instal- 
thtnt laws, &c.(9). 

I am aware, that the Supreme Court of the United States 
has decided, that contracts, made by a state as well as 
those made by individuals, are within the meaning of this 
article. But the cases, in which they have so decided, 
bear no analogy to the present. The case of Fletcher against 
Teck(lO) was not the case of an implied, but of an express 
contract. The legislature of the state of Georgia, in con- 
aideration of a large sum of money, sold lands to certain in* 
dividuals ; the court decided, that a succeeding legislature 
had no right to repeal the law by which these lands were con> 
veyed. — The case of the state of New-Jersey against Wil- 
ffDn(ll) is unlike this. The legislature of New-Jersey were 
desirous of extinguishing the claims of the Indians, to cer- 
tain lands lying within the state. For this purpose, they 
agreed to purchase other lands and to convey them to the 
Indians; they passed an act, ^declaring that the lands so 
purchased, should never be subject to any tax^ In consid- 

(0) 9Ma88.Rep.3eo. 
KOSCranehsr. 
Cn)7CniMhl6(. 
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ewti^p of Ibiir liie^ ladtsMs releaaed tjiehr clains* Tfae aef J 
eKeniptiog tto landt from ttie payoientof taxet, was repeat^^ 
edv aoidtliO'hRik wer^ taxed. The court deekbd, that the 
fiepealing act. viiolated tfaig aHicle in the coflatitutioo. Thwt 
4»jie5 onlf akoir, that if a state mak^ a grant of lafeda for a 
v^lmUe con$idjeratioD, the legisiatore of aueh state earniot 
pass an scti ta reposal the law by which the laads them8elv«$ 
or ajc^. jyrivil^a^fi SMaoexed to them are.granted. Neither of 
tliei^, ha^ thi$ rj&molest teodency to show, th^t a chapter of 
]||^Qrpoj!^o%i|i a> cpiKtract withia tfae meaning o^thdconsii^ 
ISliti^4P^ No QQurt haa^ ever so decided* 
^ 14 Wh^^ a cbartec of iacorporaiioa is granted, any alteram 
ticHi of it» without the consent of tfae corporation, impahra die 
ligation of a contract within the meaning of the coB8tittt« 
iion q( the Uoited Spates, then >the atate legislatures have 
qo pow^rte alter the limits of a oounty---*or,3 town — or 
SI pp^iafa*, MiQi a sii^le new burtheo — ^niot a single new dnr 
t^f can they ip^pose upon either. AU the l^ws. of t^is, slate 
and oC other statea of the Union, lijniting the powers and 
taking the rights of Banks ; imposing new duties upon themi 
^d subjecting tfaem to penalties for not performing those 
duties, are void. Little did the makers of these law«f iimgr 
ioe, that if tfaej deprived corporatiQns of a single right or 
privilege — if they limited aqy one of their powers, to pror 
Tent the publick from suffering serimis and distressing evijsj 
that they violated the constitutiofi of the United 3t&tea*'-rT 
The^ipobtslMirp sighted . adversary of the constiti|tipn dji4 
B0$ perceive, that. tbi^ article would ^ver prevent, the static 
l^lslaturesi frompaisiqg such laws as tbey thought propjer^ 
m relation t(^ the civil iqMitutions, e^tiog within, the, states 
ItMp hp th^ truecQu^truction of tfae article, and it fa^d *?«««. 
i|0 UQilerMpod, ^hen the constitution was. proposed to tt^ 
coq^de^atioD^ o^ the people, it would have given a deatlf 
l|)ow to thje iqi|tru^n>^t. 
<< A. c^^atMutwi i» the focm of government dejiineated I^F 
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the mighty hand of the people.'' It is the solepni f ipm a^ 
slon of their will. Their intention ahoidd alwaji guide m 
ki construction. If Courts should extend ite oiptmtitm hm- 
yond that intention, they would substitute their own will, nl 
the place of the will of the people. They might in thd» 
way, convert a wise and salutary provision in the coos^Op 
tion, into an instrument of injustice and oppression. 

In order to ascertain the true meaning of this artieletben, 
we should always keep in view the intention of the people— i* 
tiie particular evils contemplated by them, and against whiek 
they designed to guard. This is the polar-star, that skeaM 
direct us in its oonstructtom Without this rule to guide us, 
such an extended interpretation may be given to tliis provis- 
ion, as to despoil the state legislatures of most of their 
powers. They may be left, indeed, with the empty name 
of sovereign, but mth scarcely an attribute of sovereignty. 
If this rule be disregarded, the time may come, and th«t 
time may not be distant, when it will be denied that the 
state legislatures have power to pass any law for the limitih 
tion of actions founded on contracts. It might be contend* 
ed, that they have no authority to pass such a limitation aet^ 
with far more plausiUlity, than that they have no authori^ 
to alter the chai^ter of a corporation. It might be said, that 
a limitation act violates the constitution of the United States, 
because it not only impairs, but destroys the obligation of 
contracts. It is suggested, that there is a distinction be- 
tween the obligation of a contract, and the remedy given by 
the legislabre to enforce that obligation ; that the remedy 
may be modified, as the legislature may think proper, with- 
out impairing the obligation of the contract. Precarious in- 
deed is the right of the state legislatures to:pass such laws, 
if that right has no better foundation, than the suggestion 
ttiat has been mentioned. This suggestion, that a limita- 
tion act is only the modification of a remedy and does not 
impair the obligation of contracts, is entirely unfounded. It 
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l««ateifefit^ tbiit.tbe oUtgatioD of oaetpartj to pwferm bir 
contract can exist only in consequence of th« remedy «f 
Hie c^lber party to enforce it^ peribrmance. Talpe from ene 
f#rty his remedy to compel tbe performance of a contract^ 
mad the other party is not obliged to perform it— *hit oblin 
gftium is destroyed, A Umitatioa act takes away ail ros^ 
edy. 

• it is further said, that a limitation act d#ea not take 
^m%j the remedy of the creditor, but only estabiishesi that 
«ei^«in circumstances shall be evidence that the ciMitra^ 
h^sk been periormed* This suggestion is as unfounded m 
Ihe .ottier* Courts of \am say expressly, that the debt ejr 
lits Botfvitfastandir^ the statute of limitations, but that the 
icredilor is . deprived by it of his remedy (1 2). But what 
eircfimstances does the law esAdblish, as evidence of the 
perforraanee of the contract ? There can be no circuoastance 
4rom wliich performance can be inferred, but the acquies- 
eenee of the creditor beyond the period of liositation. If 
tills be. evidence of performanoe, then, if a man bring an 
acti«i upon a note of more than six y^VifB atandingi the de- 
feMlant plead the general issue, and a verdict pass against 
liim ; he may move in arrest of judgment and prevail in his 
nu>tion ; because the acquiescence of the plaintiff, which is 
proof of payment, appears on the record* But all the au^ 
Iborities agree, tha^t a motion.in arrest of judgment in such 
a case coulfl not prevail- 

la order that the estates- of deceased persons may be sa- 
iled, in a reasonable time, the legislatures of the different 
states have enacted, laws, that creditors, who do not exhib- 
it their claims against such estates, within limited periods, 
«hall be barred from recovering- them. These laws impair 
the obligation of contracts. They furnish no evidence, 
that the contracts have been performed, but merely take 

(12) 1 Saunder's Rep. 28S. a 2.-2 Saoft. 63. e. —.—2 Pcere ^^^Uiaras ST^, 
4 (iwil, Bac. 4M.— 5 ^rirr, 26^. 
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Mt^ji'tliQ rcpitdj ef those crwiHtors^ who n<k|leci: to eairil»t 
lA^beir clatms* 

{. The legislatures of the different states are comtmntlDr* 
loakiog laws jcm the subject of contracts. The welfare ^ 
the people requires them to exercise this power. Thr 
laws, thus passed hj tlieoiy frequently affect exktii^; cobp 
tracts, and impair their obligation. But these laws must att 
lieri^gardedy as re^^gnant to this proviskn in the coaatilu* 
^tm$ unless its construction be limited by considering thtt 
inteutioxi of the people ; the particular evils thej iad kft 
view, and which it was their design to prerent. 

This charter, it is said, is a grani ; but it is odIjt a grant 
of powers for publick purposes. The tnratees were publtek 
agents. If the legislature should, by an act or resoh^, ap*' 
point a number of uidlvidiials as agents, for the purpose oi 
ioffeeting some important object of a pobUck nature, ever^ 
ofie would saj, tl^at thej might take frooi these Jigeats aojr 
powers or authorities, that had been granted, or might coa^ 
for aoy new ones at their pleasure* Suppose the legistatwre 
should think proper^r to make them a corporatMW, for tbm 
sole purpose of better promoting the object in view, tlM^ 
would be agents of the publick still, and as much under leg« 
Mative controul after their incorporation as before. To he^ 
lie^e the contrary is to suppose, that there is some magiok 
io the charter, that instantly makes the deputy superior- to 
his principal ; that raises the servant above his master* H 
the trustees were publick agents, and the Gkneral Cour4 could 
not ]miU or laJte any powders that had been conferred on 
tbsm without violating the constituition of the United States, 
(heu they have no right to limit or take any powers, gra&l* 
od to any of the publick servants, without a wdation of that 
instrument. 

It is remarked by Judge Johnson in the case of 'Fletcher 
vs* Peck, that the state legislatures pass laws, impauring 
the obligation of contracts ; yert, that these laws appear to 
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be^witfaiEi the moBt correct lioHts of kgi(it|rtiv^,|H»ir^^, umi 
«certainly could not have been interKled4Q»)if5 tlfeated l^* 
iJaS^ eonstktttional pr<>vision. If there be aigr(coatract«,(tl|^ 
obligation of i^Juch may be impaired by la,^ ma^^-bfif 
state, without violating this provision, the^ present iia^inn 
questionably of the number. — It may foe isafeij .^ffiriofflii 
ttat this article in the 'constitution was^ never intended to 
j>e«tratn the state legisktures from passing laws, icap^iii^ 
-^ obligation, of any contracts, except thpne, w.heie the i^ 
ttrestsofthe ccmtracting parties were entirely, aeperataaad 
dhtinct ; so that a law might be passed by the jegtslatute 
^a state, which would operate in favour of one of the pajp- 
ties to the contract, while it operated injuriomly and op« 
.piesstvely taward the other. But no such evil can possi- 
My exurt in this case. Here, the government and the trus- 
^teea liave no seperate, no distinct interests to guard-^their 
iatorestB are precisely the same. The purposes of this io- 
corporatioYi were thel»preading of chriatianity and the dif 
Innon of knowledge among the people. The legtskture 
have as mach concern in these important purposes, and in 
tlie prosperity of the corporation itself, as the mean of 
obtaining them, as the trustees themselves. No ilkjudged 
law, altering the charter of this corporation — and doing it 
m iBJitt*y^ can do mdre mlsefaief to the trustees, than to the 
legislature that make it. How, in such a case^ could res^ 
IHctions, on the legislatures of the states be contemplated t 
^he people had all the security, that could be inquired or 
dforded. Constitutions written on parchment or on paper 
amy be disregarded ; oaths may be forgotten ; respodsibiS- 
tjt to constituents may prove insufficient to restrain legisla- 
Mns from abfaiitng their power ; but, when the interests * df 
legislators are united with those of the objects of their laws; 
nAinn bad laws will produce as much injury to those,: who 
diike them^ as tothdse, on whom they are intended <o oji^ 
i^to^'thete fs the most perfect security tkat sochlMrd^Mi'^ 
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Win to made^. ,To hfive required restricfions on tbe 1^- 
Islatures of the states, in such a case, would bave betrayed 
a species of delirious jtJalousy, never entertained by ib6 
ireSecting anil enlightened people of this country. 

It is objected, that these acts are repugnant to that aflf*' 
<\e iii our bill of rights, which declares, " that no subject 
%faall be arrested, imprisoned, despoiled, or deprived of his 
piroperty, immunities, or privileges, put out of the protec- 
tion of the law, exiled, or deprived of his Ufej liberty, kjt 
estate, but by the judgment of his peers, or by the \iiMr tl[ 
the land." The trustees complain that they have boen'de*- 
prived of their property- But what property was this arti- 
cle intended to protect ? It was unquestionably that prop^ 
"erty, in which a man has a directj a beneficial interest ; prbps^ 
erty which he holds to his own use ; and for which he is eo^ 
titled to a compensation, when taken from him. If the prop^ 
erty, held by the trustees, has been taken from them, which 
is denied, they had no beneficial interest ih it ; thef^ dt3 
notliold it to their own use : they were entitled to no com- 
pensation for its loss. Have these acts made the trusteiSk 
poorer than they wercf ? This cannot be pretended^ withdtt 
accusing them of a breach of trust-^-of appropriating to tfadhr 
own use property belonging io the publick. I entertain ted 
high a respect for the character of the trustees to siiggait 
or to believe this. Will the trustees avow, that they be^ 
lieve themselves to be entitled to a compensation for thik 
property ? I am confident they will not* So far then, dfc 
respects the taking of property, they complain where no kh 
jury has been sustained. -^But how far does this article pfO>- 
tect property, in which a man has a beneficial interest? 
j3o far, that it cannot be taken from him, but. by the jud{^ 
fluent of his peers or by the law of the liad.- Surely, if 
the property of a corporation or of an individual be taklHi 
by an act of the legislature, it is taken by a law of the land* 
^yewj ffilvatBrnttut has power to take private ^t0pettf^ 
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wiief rj^A^y^^ ^ ***® P^lick gopd. r This power is cjetiiy 
recognize^ 1)7 the twelfth article in our bill of rights. It h 
tjhei[e said, "Tl^at no part of a man's properfy shall be tuk- 
en from him or applied to publick uses, without bis own cod' 
aent, or that of the representative body of th« people.*' It 
has been the practice of the General Court, ever since tlie 
adoption of the constitution, to pass laws to authorize the 
takiQg of private property for the purpose of making high- 
vriiys, turnpike roads, canals, &c. and their right to doit 
has been uniformly recognized by pur courts of la^w. 
^^ But it is said, that the General Court has no power to w- 
tbociae the taking of a man's property by a private act ; 
that it can be done only by publick, standing laws, whicji 
j^j^ ^ operate equally on all the citizens of the state. This 
» extremely incorrerftTS^The act to regulate the extinguish- 
inf of fices, passed in April 1781, authorizing the fir^wards 
Irf the towtt.of Portsmouth to pull down, blow up, or remove 
hgkii«e»or other buildings, is private- All our acts, creating 
tBrnpike corporations, canal companies, &c. and authori^ng 
diem to take the property of individuals, arc private. Our 
iUMflB have always regarded them as laws of the land. In 
thesis cases, property is taken from the owners not by pob- 
lick, standing laws, operating on all the citizens of the state, 
hot by private acts operating on a small number of individ* 
uals. The legidature and the courts of this state are counr 
lenanced by the legislatures and the courts of other states, 
kt considering such private acts as have been mentiimed, 
^ Jaws of the land. The constitution of Massachusetti 
baa pf ecasely the same provision, as that mentioned in onr . 
fcdttof r%hts. Yet the General Court of that Commonwealth 
}Uk% in fuequent instances^ created turnpike corporatioos, 
4aiial companies, &c. and authorized them to take the prop- 
erty of individuals* Their courts, as well as the legisk- 
ll^e, have always CDDsidered these acts, as laws of the land 
13 
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within the aicading of the constitution. They have HeeR 
considered in other states also as laws of the land. 

It is objected, that these acts are retrospettire, because 
(hey deprived the trustees of vested rights, and are, there- 
fore, void. Rules are often adopted in relation to govern- 
nient, which appear plausible in theory and are indeed trot 
to a certain extent, but which can never be ckrried into ef- 
fect, according to the terms, in which th^y are expressed* 
No political axiom is nkore frequently repeated than tfaiSf 
that the legislative, executive, and judicial departments of 
government must be kept separate and distinct. Tet the 
states, that have adopted this maxim in its most exten^ivii 
terms, have blended, in some degree, the authorities oftbes^; 
different departments. They hav e giyfe p td the goveraow^ 
a qualified negative on the legislatiir, which is an exevcise. 
of legislative power ; they have made the senate a court lof 
th^ trial of impeachments, which is an exercise of judicid 
authority. They have even vested in the legislatiire A^ 
executive power of pardoning offenoeB(l3). In the fmxait 
manner, those states, that have adopted the maxim thai let- 
rospective laws are oppressive and unjust, and ,have {uro^ 
hibited their being passed, have, in maoy instances, depattf 
ed from it, and passed laws of this description* Our biUeC 
rights declares, that retrospective l^iv B$hould not be made 
for the trial of civil actions or the punishment of oSencei* 
This seems to be the language of caution rather than af 
. prohibition. H shews, that there- was in the minds of tbe 
framers of our bill of rights <^ a confiict between jealousy 
and conviction ;" — ^a dread of retrospective laws in geiierad 
f4t ^ without any restraint, and a conviction ilokii in some caldei, 

they must be passed. Laws are frequently made, Uu^, 
strictly speaking, are retrospective^-^they deprive the citi- 
zens of vested rights ; yet they are allowed to be constittt^ 
tional. The limitalioujact, operating ob^ demands, 4hat ex- 

(13) See 4rth Number of the Federalist, by Mr. Madisoa. 
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ilted before it if,fpi, passed ^ is retcogpective ; but cornrts io 
this state hare decided it to be coostitutiooal. The decis- 
3>n has been the same in Massachusetts (.14). 

A citizeu of Massachusetts cooveyed to his fejnr sons 
eertain lands in equal portions in fee simple. Three days 
i[/ler the conveyance, the General Court of that Common- 
wealth made a lair, by which it was enacted that all estates, 
which had been or which isfaould be conveyed to two or 
more persons, should be 4leemed to be tenancies in commoii» 
unless it should be manifestly the intention of the alienor, 
that they should be jointenancies. The Supreme Court 
said, it was unnecessary to decide whether the words of (be 
conveyance created a jointenancy or a (enancy in common, 
because the statute hjid^a retrospective effect, comprehend* 
•d the conveyance, and made it a tenancy in common(15). 
The legislature may constituti«nally enact laws, by which 
privileges once granted to individuals by former laws, are 
revoked(16). They may pass laws, aS*ecting the rights of 
parties in actions already pending(ir). 

All laws dividing towns ; or altering their limits ; or alter- 
ir^ the limits of parishes, deprive them of vested rights*. 
llhe laws passed in this state, forbidding banks to issue bills 
payable at a future day — to order— or subject to any con^ 
^ODS— or payable at any other place than at the banks, 
whenee they Wfere issued, deprive them of vested rights. So 
also do those laws, passed by different states, that prohibit 
tlielr issuing bills under certain denominations. Such laws 
are retrospective, but they are allowed to be constitutional. 
It is alleged, that no vested right can be devested out of 
(Mie and rested in another, without the intervention of a 
ODmrt of justice. This, position is not correct. — By a law 
Blade in February 1T91,(18) the selectmen of the different 

{ BliMB, Bep. 430. 

Bius. Kep. 56$. 

iMMs.Bep.4iS. 
)MaA.Rep.dOS. ' 
{iS)l8ttteUnri,3!S5. 
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towns in ihln state are eMtfaottsed, on appKtation made ti 
them, to lAy oiit' highways, whether ttiej aire for the betie* 
fit of the pubiicfc, or particular towns, or the individtialiB «(► 
ptyhk^ for them. Hundreds of instances hare happened, 
in which selectmen hare taken the lands of individuals for 
highways by virtue of this law. Here the vested rights if 
those individuals, whose lands are taken, are devested, with^ 
out the intervention of a court of justice, and vested in oth* 
era. It is no answer to say, that the fee remains in the in* 
divtdnals whose lands are taken ; for the right to the actual 
occupation of the land is a vested right as much as any that 
can he named. 

These acts are alleged to be unconstitutional, because^ 
they operate on one corporation only. • Suppose there was 
only one bank in the state, and it should ikiake its bills paya- 
ble at a distant day; and the General Court ahquld make a 
law, forbidding any bank to issue bills not payable on de-' 
mand. It could operate only on a single corporation, yet 
>i|o one would deny the power of the General Court to make* 
it, on that account. The legislature of Massachusetts pass- 
ed an act in March 1792, prohibiting the Massachusetts 
bank to issue billa of a less denomination ihdtn five ddfaurt^' 
No person ever supposed the law to violate the eonsfltntion^ 
because it operated only on a single bank* An act, divid*^ 
ing a town, or extending or contracting its limits, operate* 
on a single corporation only. 

But what are the rights that have been taken from *&* 
trustees ? They hi^ve been deprived, it is said, of their rig^ 
of visitation. That right never belonged to them. The 
Comrt haye been told, that this College was a private cbarftyf 
that ^Doctor Wheebck was its founder and visitor ^ and that 
he transferred his right of visitation to the trustees. It isbi)^ 
Jieved, tl^at not one of these positions is ^eif f(Ba)i(ded. 

This was not a private, but a publick charity. In order 
jko ^termine to which class it belonged^ we are not to cos* 
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•Mer/whetber it tHls 'founded b^ the g6Vernment or by an 
iddiyidcmli The government may be the (bonder of a pri- 
vate teharitj^ ;' arid an inditidual of a publkk one. The rule, 
bjT which this n to be determined, wad considered and es- 
tablished by Lchrd Hfardwicke Irt the cdsc of the Attorney 
General rs. Pearce(19). " It is, says his lordship, the ex- 
iensiveness ot the objects to be benefited; that constitutes A 
charity a publick or a private one." This, then, was un- 
questionably a publick charity. Lord Hdlt informs us, that 
some corporations are created for piiblick and some for pri- 
vate charities ; that the former are not subject to smy foun- 
der; but to the general laws and statutes of the realiij(20). 
This corporation, being established for a publick charity, 
was not subject to any founder, but to the general laws and 
statutes of the state. 

Suppose this was a private charity, who was its founder? 
It has been asserted that Dr. Wheelock was the founder, 
but the assertion is supported by no evidence. It is incum- 
bent on the trustees to prove that he founded it, if they 
claim the right of visitation under him. Tt is not intended 
to detract from the merit of Dr. Wheelock by denying that ' 
he founded this charity. He is entitled to the highest 
praise, for bb extraordinary exertions in procuring donations 
from various persons, in Europe and in this country, for the 
eatablishment of the College. The charter, probably in con- 
sequence of these exertions, calls him the founder. But 
this does not make him so. «' The first gift of the reven- 
IKS is the foundation, and he who gives them is in law the 
founder''(2l3. Many individuals made donations, but who 
aiAde the first ? It does not appear. 1 am instructed to 
8ft5r,*that Dr. Wheelock made very liberal donations to 
Moojr's Charity School, an institution in the neighbourhood 
«f the College, though entirely distinct from it, but that he 

(19) 2 Atkyns 89. * 

hO) 3 Salk. 102. 

(21) 1 BUm^ Com. 480. * 
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made none to the College itseir. The charter states, tbaN 
Dr. Wfaeelock, on or ^bout the year 1754, at bis own ex- 
pense, and on his own estate and plantation in Lebanon in 
Connecticut, set on foot an Indian charity school ; and that, 
with the assistance of several well disposed persons, he bad, 
for several years, clothed, maintained, and educated a nnm*- 
ber of the children of the Indian natives. In ho part of the 
charter is it mentioned, that he made any donation to the 
College. If he did, (here is no evidence of the fact. It 
does not appear then,. that he was the founder or that hi 
had power to transfer the right of visitation to the trustees. 
If Dr. Wheelock was the founder and visitor of the Cd-' 
lege, he did not transfer to the tnistees the right of visita- 
tion, "^here are no words in the charter making them visiS 
tors. It is agreed, that no particular form of words was 
Mcessary to make them visitors, but there must be some 
words clearly showing that this was his intention. Where 
certain persons are appointed trustees or govemours, they are 
not necessarily vi8itors(22). The law seems to be well sett 
tied, that where the management and application of thefuada 
given to a charity, are vested in trustees or govemours, they: 
are not.visitor8(23). The reason is apparent. It wouldde^ 
feat the charity, if the same men, who have the right of ap* 
plying its funds, should possess also the exclusive right ot 
deciding, whether those funds were properly applied, in' 
this case, it is said, that the trustees had the legal estate in 
all the lands and property given for the use of the iostito-' 
tton. They certainly had the application and management 
of its funds. They could not, therefore^ have been visit* 
ors.. K we had had a court of chancery in this state, the 
trustees would have been subject to its inspection and coli-^ 
froul, but as we had no such court, they were subject to 
the inspection and controul of the legislature. That the 
legislature may exercise some of the powers of a court oif ' 

2 P. Williams 327.—^ Kyd 188. 189. 194, 
SKydlSS. . . 
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j^haodery, in the absence of such a court, to far as relates 
\o, trusts, is admitted bj the Supreme Court in Massacho-' 
$ctts(24). 

It is alleged, that these acts have deprived th'e corpora- 
tion of Dartmouth College of the franchise of subsisting at 
a corporate body ; that they have destroyed it and created 
a new corporation in its place. Nothing can be more ud« 
founded. It is true, the name of the corporation has be^ 
changed, but that does not destroy it, nor affect its rights^ 
its privileges, or its duties. The name of a corporation, 
like that of an individual, is a mere accident ; it is not of its 
essence. "Where an alteration is made in the name 6{ a 
corporation, it retains the property, franchises, rights, and 
priviteges, which belonged to it before the alteration, and is 
oqoally liable to all claims to which It was subject^' (25). 
An addition has been made to the number of trustees, but 
ttis the same corporation still. If individuals are disannex- 
ed from one parish and annexed to another, by an act of the 
legisiatnre, is the parish, to which they are annexed, des^ 
trpyed as a corporation T If an addition be made to the mem- 
bers of a town corporation, by any means whatever, does it 
eeftse to be a corporation? The General Court recognize the 
existence of this corporation in the most express terms. 
They say, " That the corporation, heretofore called and 
knbwn by the name of the Trustees of Dartmouth College^ 
shall be cdled and known by the name of the Trustees of 
Dartmouth .University.'^ 

' It is urged, that to make any addition to the number ot 
trustees was improper, because it wats the intention of the 
donors, that the property given by them should be managed 
by twelve trustees and no more. This is not true, because 
the principal donations were made before it was known of 
wiwt number the corporation would consist. When a man 
giv^ property for a particular object, he intends that .it 

' C<4) 12 Mass. Rep. SS7. 
(S5j2Kyd3|^ 
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lihaH be applied to Ih^t object, feut it U a aittter o/ pq m- 
^ortance lol^im, whether the appUcat'|oji be ipade by twelve 
trustees or by twenty. 

The trustees allege, that the Genei;}^ Court attempted to 
compel them to act under an amended pharter; and that 
Ibey had no power to do if. Manjr cases have been cited 
on this point, but they oiily show, that the King cannot com- 
pel corporations to accept or act under afnended ch^^rt^rs, 
not that Parliament cannot cooipel thej^a- The authority of 
Parliament, as every one knows^ is wiijph more extejasiye 
than that of the If^ing. The King cannot grant to a corpora- 
tion exclusive privileges. Parliament may ; the King caiuiol: 
dissolve a corpoBation, Parliament possesses the power.^-*- 
Corporations in this, state have frequently b^en compcUedl 
to ad under.anjei^ded charters. The o^ise? of Pembroke, 
Stratham, and Newpdarket, that hiave p^^ njentio^wdt ,ajRC 
examples. Indeed this is always the xase^ whiere the limitfi 
of towns or parishes ar« alt^ed* Baukf, likewise, in H"^ 
several instances that have been najned, have been compel- 
led to act under amended charters. But it is not true, that 
the General Court attempted to C9mpel,tlie trustees to aipjt 
under an amended charter ; they gave them permissiop tp 
do it, but did not attempt to cotppel, then?. 

It is objected, that these acts are repugn^tnt to the tbi|r^ 
ty-seventh article in the bill of rights ; \^hj(;h decl^treji, ib^ 
"the legislative, executive, and judicial departments of gov- 
ernment shall be kept separate and distinct. In passifgg 
^hese acts, it is said, that the General Court exercised* ju- 
dicial powers. It is aot very easy to pier.ceive, hpw the nl- 
teration of the charter of a College is an exercise of judicilU 
authority, any more tlian the alteration of the; charter of Wl 
town^ or a parish, or a bank. For % court of hw to under^ 
take to alter the charter of a corporatioujt either publick or 
private, would aSbrd something of novelty at least, yi judi- 
cial proceedings. By these acts the General (;;ourt, it is in- 
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siflted, have declared a forfeiture. Who ever imagined, 
that when the General Court altered the charter of a town, 
they declared a forfeiture ? Who ever suspected, that when 
they altered the charter of a bank, they declared the char- 
ter forfeited ? 

The case of Terrett & al. vs. Taylor & al.(26) is said 
to be decisive of the present. There is no resemblance 
between them. The legislature of Virginia asserted a right 
to all the property of the episcopal churches in the respec- 
tive counties in ft^ state ; and authorized the overseers of 
the poor, in each parish, wherein any glebe land was vacant 
or should become so, to sell the same and appropriate the 
proceeds to the use of the poor of the parish. The su- 
preme court decided, that the act taking this property from 
the churches and giving it to the poor of the several parish- 
es, was unconstitutional and void. If the legislature of 
New^Hampshire had taken the property holden by the trus- 
tees for the purposes mentioned in the charter, and had 
given it to the poor of the town of Hanover, there would 
have been some resemblance between the cases : but even 
then the resemblance would not have been striking. In the 
.case cited, the property was taken from those who had the 
beneficial interest ; in this, it is not. In that case, the prop- 
erty was given for one purpose and applied to another ; in 
this, the property is employed for the same purposes, fot 
which it was designed. Ft is indeed alleged, that the funds 
may be diverted from their proper objects ; that they may 
be employed for the establishment of an institute. The in- 
stitute, if there should be one, will undoubtedly be so form- 
ed as to promote the objects mentioned in the charter. The 
responsibility of the legislature will prevent the funds of the 
institution from being misemployed. 

In order to form a corre.ct opinion of the justice of the 
complaint, made by the trustees, in refation to the takinj^ or 

14 
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properfj given to the use of the iofttitutioo, we Bhodd \m 
careful not to confound the corporation with the membert 
composing it. The law regards them as separate and dis» 
tinct. The legal title to property, granted to a corporatien 
does not vest in the corporators, but in the corporatioti Uh 
self, which is made capable of holding it as an individuaii 
In whom was the legal title to this property before the pass«' 
ing of these acts ? In the corporation of Dartmouth College, 
in whom is the legal title now ? In the aame corporatioa 
existing under a different name. The mPb title was in the 
corporation, while the beneficial interest was in the pnblick. 
The trustees have not been deprived of the privilege of be« 
ing members or the corporation. B7 these acts they were 
considered as members of Dartnlouth University, the same 
corporation with Dartmouth College, but with another name; 
they were a majority of the members ; as members they 
could hoM property, and could exercise all their rights, 
privileges, and franchises for precisely the same purposes, 
as they could before these acts were passed. If they refu8« 
ed to act as members, they have no just reason to com- 
plain. 

It has been repeatedly said^ that if the trustees had coil^ 
ducted improperly, an information should have been filed, 
and their charter declared forfeited by the judgment of a 
court of law. Whether the General Court were induced to 
filter this charter, on account of any abuses of which the 
trustees had been guilty, is not now to be considered. It 
was sufficient that, in their judgment, it might be so amend- 
ed, as to be better adapted to the end, for which it was 
formed. Abuses, however, might have taken place, by 
which no forfeiture would have been incurred* To file an 
information m the case of a private corporation may be 
proper ; but, to do it, in the case of a publick corporation^ 
like that of Dartmouth College, would be in the highest de^ 
gree imprudent. Suppose tibe trustees had been guHty of 
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l^at abuses of their trust, an information had been fiiedj 
and their charter had been declared forfeited, what would 
have been the consequence? Would the trustees have lost 
my thing ? Not a cent* The publick, and not the trus- 
tees, would have been the suffisrers. The publick would 
have lost all the benefit of the property, that had been giv* 
en to prolnote the objects of the corporation. Wheft the 
charter of a corporation is declared forfeited bj the judg^ 
Bent of a court of law, the property given to it reverts to 
the donor or his heirs(27). 

It has been stated, that if the General Court can alter 
this charter, the corporation holds it at their mere will and 
pleasure. This is one aide of the picture, let us view the 
other. If the General Court cannot alter it, then the cor-- 
poration may hold it in defiance of all human power. If 
this corporation was erected for the purpose of advancing 
the publick interest, there is a peculiar propriety in having; 
its charter subject to the will of those, who are the guardians 
of that interest. This isiar more proper than that a corpo-^ 
ration, created entirely for the public j(, good, should hold 
its charter, as fixed and unalterable as the decrees of fate,^ 
although the publick good may loudly demand its amend- 
ment. 

The legislature, it is urged, may abuse their power, sod 
may, by an improper interference, discourage donations. 
But is there no danger that the corporation will discourage 
donations, by an abuse of its trust, if it may claim to be iu« 
dependent of the legislature ? If it really possesses those 
rights and privileges, which are said by counsel to belong 
to it, donors can have no reasonable security that their bouar 
ty wyi not be misapplied^ 

In the first place, we are told, that the corporation is 
placed beyond the controul of the legislature. They have 
no authority to amend its charter ; to touch its property ; 

(Sr)3K7dS16. 
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to take from it a single right or privilege ; or to limit the 
exercise of anj one of ifs powers. In the next place, we 
are told, that the trustees are visitors of the College and of 
the application of its funds. This places them beyond the' 
controul of every court of law, let them do what they will 
witi^ the property given to the institution. <^ The sentence 
of a visitor, on subjects within his jurisdiction, is final and 
conclusive, and the king's courts cannot, in any form of pro- 
^seeding, review the sentence" (38). It is within the jurist 
diction of a visitor, — it is his duty to see, that the funds 
given to the institution of which he is visitor, are proper- 
Ij applied : and when he decides, his sentence is conclu- 
sive on all courts. Suppose the trustees should appropriate 
the funds of the College to their own use. If they are vi^ 
itors as to the application of the funds, as is contended, no 
court of law can make them accountable. A visitor is him- 
self subject to no visitation — to no controul. Where is the 
man, though possessed of the most charitable and benevo- 
lent feelings, that would give to a corporatbn, raised so far 
at)oye all responsibilify ? Such a corporation is a monster, 
that would devour all charities. The very sight of such a 
monster, placed beyond all legislative, all judicial controoT, 
like the terrifick head of Medusa, would convert even chari- 
ty herself into stone. 

The counsel on the other side have expressed an opinion, 
that the legislature are a very improper body to superintend 
literary institutions. The people, when they formed their 
constitution, thought otherwise. By that instrument they 
declare *^ That it shall b^ the duty of legislators, in all fu- 
ture periods of this government, to cherish the interest of 
literature and the sciences, and all seminaries and publick 
schools." The people did not expect, that this would be 
done by donations merely, but by wise and salutary laws. 
It is feared, that the legislature, under pretence of aiding 
(28) 2 Kyd on CorporaUoiia 196. 
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these institutioDSy will deprive them of their property, or 
their most valaable rights and privileges. But no such dan- 
ger is to be apprehended. If the property of a literary in^ 
stitution should be seized by the legislature, and appropriat- 
ed to a use, different from that, for which it was designed ; 
0v tf any oppressive laws should be passed, injuring and re- 
tarding its growth,there woikld be an universal burst of indig- 
nation throughout the state. Any legislature that should 
act in this manner would be considered as unworthy of con- 
fidence, and would lose their offices. The members of the 
legislature know this. Our frequent elections make them 
feel their dependence on the people, and keep them faithful 
to their duty. Most of them have children or friends to 
be educated at the seminary ; they must, therefore, feel the 
strongest wishes for its prosperity. The interest of the leg- 
islature, as well as that of the publick, will become sentinels 
over the rights and privileges of the corporation, and wiU 
protect them. 

I am aware, that in examining and deciding this question, 
prejudices, strong and inveterate, are to be encountered. 
We are too apt to imagine, that there is something of sanc- 
tity, investing the rights and privileges of corporations. 
But it is justly remarked, that " a corporation is nothing 
more than a mean to an end." In this case the promotion of 
Christianity and the dissemination of knowledge were the 
ends ; the incorporation of a number of individuals was the 
mean of obtaining them. When the sovereign power of a 
state has a right to effect certain objects, it is necessarily 
iacident to such power to employ all the means, by which 
those objects may be effected ; it is also incident to such 
power to alter and to shape the means, already employed^ 
in the best and most advantageous manner. Without the 
power of alteration, the very means employed might defeat 
the end. If, then, this corporation was only the mean of 
obtaining the ends, that have been mentioned, the legisla- 
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lure bad a right to alter and to form it in aock manneri as up^ 
their judgment, would b^at effect the ends proposed. 

That a corporation^ created fpr the aole purpoae of pro^ 
moting the publick intereatt ^maj be altered in such a nan- 
ner as the publick interest requires, is a principle as obvi- 
ous to common sense as aojr that can be imagined. 

When the important purposes, for which this corporaiioii^ 
was erec^ted, are taken into view, as wed as the duty of the 
legislature in relation to them, no doubt can be enterjtaiii^ 
of their right to alter and amend the charter. 

Civil government, like every other work of map, must be 
imperfect : (he aids of religion are necessary to remedy itfv 
defects. Whatever may be the form of government adopt' 
ed by a people, without morality they cannpt hphf^yi^ 
But so feeUe is the influence of laws and of political Vf^pr, 
lutions on the morals of mankind, that no q.atipn Cfm b^ i?^*. ^ 
pected, without r^ligiop, to practice th^ duties which m<|^rv 
ity enjoins. It is justly remarked, that the duties of cb^ir, 
ly, benevolence, gratitude^ and, indeed, all our duties of imr 
perfect obligation, without'the aids of religion, would remain 
undischarged. Human lawt} cannot enforce their perforiQ^ 
ance. It is religion alone that, by meliorating the tempeiq, 
and dispositions of the heart, can lead to the discbarge q| 
these duties, so important to the happiness of society. It 
is this alone, that can prevent the commission of those se^ 
cret offences, which human tribunals cannot know, aii^4 
which, of courne, they cannot punish. But these effe^ctti 
are not to be expected from those absurd systems of religr* 
ion, that so long prevailed in the wprld ; which allowed-, 
their votaries to indulge in licentiousness, and to trample^ 
every principle of morality under foot ; which afforded s^ 
justification of every vice " by the example of some god." 
Nor are they to be expected from those false and absurd . 
systems that still prevail ; which substitute trifling, sup^^ , 
stttious Qbserva.nces in the place pf genuine piety and moral 
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l^dniesfi ; which promise, as the highest rewards of virtue 
beyobd the grave, the ODrestrained indulgence of the sen- 
sual appetites ; which afford a seat in paradise without pu- 
ritj of heart. It is from Christianity alone, that these saln- 
tarj eflfects can be expected. It is this system, that teach- 
es the most perfect lessons of morality and points out our 
duties in every relation, and under all circumstances and 
conditions in life. While the religion of men wants a suffi- 
cient motive to action ; Christianity presents motives the 
most powerful, that human imagination can conceive. It al- 
Ifires to the practice of virtue by promises of perfect and 
endless felicity ; it deters from the practice of vice by 
threats of the most awful punishment. This religiooy 
^ wtiich has the promises of this life and of that which is 
to come," the constitution has enjoined it as a duty on the 
legitihiture to encourage and to promote. — The same inatru- 
ttM^nt has made it the duty of the legislature to diffuse know^ 
ledge among the people. It declares that ^* knowledge h 
essential to the existence of every free government.*^ Hence- 
it haa happened, that between despotisjn and knowledge, 
there has been a perpetual warfare. In despotick govern- 
nvlttts, it is necessary that the people should be kept igno^ 
rant of their rights, lest they should break the chains wifb 
irliich their oppressors have bound them. Knowledge and 
virtlie are the main pillars, on which the fabrick of our free-^ 
dom rests. Destroy these, and the tottering edifice must 
fdl to the ground, and we must be crushed beneath its ru- 
ins. Then would the last hope of liberty expire. Then 
wouM the gloomy predictions of the advocates of despotism 
be realized, that no nation will ever be found capable of 
maintaining a free government. These objects, so impor- 
tant to the happiness of our country, and the promotion of 
which is among the most sacred duties of the legislature, it 
was the professed design of this charter to attain. This 
corporation, being a mere instrument (o effect these objects. 
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it irft9 boih the right aod.the daty of tb« legitlatnrc to tiiM 
and amend its charter io such a manner, as would, in the^ 
judgment, be best calculated to <ri>tain them. If the legis- 
lature had refused to amend the charter, thinking it too sa- 
cred to be touched, they would have imprudently given up 
the substance for the shadow ; they would have weakly 
sacrificed the end to the means. 



Mr. Smith. — The question to be discussed is whether^^a 
the facts stated, the acts of the legislature of this state of tii» 
S7th of June, 18th and 26th of December 1816, are valid 
in law and binding on the trustees of Dartmouth College with- 
out their assent. I freely admit, that this is a questions^ 
mere constitutional right, and that it is net sufficient that the 
plaintiffs satisfy the court that those acts are impolitick, inex- 
pedient and such as have no tendency ^^ to amend or im- 
prdve the corporation of Dartmouth College." To me,, in- 
deed, it appears, that the constitution of this literary semi- 
nary is made worse, not better, by these legislative provis- ' 
ions ; that the chftrter of 1769 was a good one, requiring^ao 
alteration, and is every way adapted to such an institotiea 
at the present day. I hazard little in predicting that should 
Ibis new organization continue for any length of time, expe- 
rience, the surest test of measures, would satisfy its friends, 
that most of the new provisions were inconvenient, some of 
them impracticable, and others useless, or worse than use- 
less. I admit they were well enough calculated to answer 
4>ne purpose, if that was the end proposed, that of enablipg 
\he minoriiy of the college government to outvote the ma- 
jority. But though in my judgment the charter of the. col- 
lege required no alteration, and, as altered, that it has not 
been amended or improved^ yet I am not disposed to deny 
that the college stood in need of encouragement, and had 
yery powerful claims to (he fostering care of the legislature 
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and of all good men; not to enlarge its charter but its 
funds, that it might more effectually answer the end of 
its creation, and by diffusing knowledge and learning 
more generally through the community, conduce essentially 
to the preservation of our free government* But the pre^ 
sent action was not brought to obtain the opinion of the 
court on any of these questions, but on the right of the 
« plaintiffs to continue to be a corporate body, and to hold and 
enjoy in future, as they hare held and enjoyed in times past, 
their corporate property and their corporate franchises and 
powers for the use of Dartaaouth College, unimpaired and 
onaffected by the acts of the legislature of the last year, 
to^hicb, on the fullest consideration, they have deemed it 
Ibeir indispensable duty to refuse their assent* 

The ground taken by the defendants counsel on the form- 
er argument, and now, renders it necessary, in the first place 
to enquire, whether the acts in question, essentially alter the 
charter of 1769; or whether the alteratbns are to be re- 
garded as immaterial. 
^ Were it not for the suggestions which have fallen from 
the bench, at different times in the course of the argument, 
I should have thought, that on this- part of our case, two 
(pinions could hardly have been entertained. 

The change of name is not in itself a matter of much con- 
sequence. But it is believed that this business of baptizing 
anew, individuals or corporate bodies, against their wills, 
by legislative acts, has not been usuah^ If there is any thing, 
which seems peculiarly to be a person's own, it is his name. 
He may prefer the old to the new as more suitable to his con- 
dition. Here too, the cfaapge of name seems to indicate a 
change in the nature of the body ; — for upon the principles 
of the -common law, an university, on the model of those at 
. Oxford and Cambridge is a civil, while a college is an elee- 
mosynary corporatipn. It is easy however to conceive of 
circumstances which might justify this act imposing a new 

•10 Co. 28. 
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same— such an iocreate in the fu^dB by the liberalitj of tb^ 
state, or the loveri of literature who guide its councils, as 
would require the formation of sereral colleges at the sanoe 
place. Gratitude for the fayour, to saj nothing of the pro- 
priety of the thing, from the enlarged endowment, would 
soon reconcile modest men to a high sopndiog tide. 

But passing from the names of the two corporations let 
^s look into their constitutions as settled by the charter and i 
by the legislative acts. 

As it respects the members, the charter declares their 
number shall be twelve and no more ; the acts provide that 
the number shall be twenty one. This is important. The 
trustees are not officers of the corporation but constituent 
members ; the integral parts of the corporate body. £a- 
creasing or diminishing these essentially alters the constitu« 
tion of the corporation(l). 

The trustees named in the charter were appointed chiefly 
if not entirely, (according to the established usage iq suck 
cases) (2) at the nomination of the persons providing the 
Cunds, or a person acting for them. The additional trus- 
tees, provided by the acts, are appointed, not by the cor- 
poratioBy as aU new members by the charter were to be ap- 
pointed, but by the governour and council, as civil officers 
of the state are appointed : — and vacancies, before a certain 
time, are to be filled up in the same way* This in the 
event, gave to the state the appointment of ten trustees be- 
fore the organization of the corporation created by the acts ;- 
and " nine trustees convened agreeably to the new provis- 
ions are made a quorum for transacting business." This last 
provision was made before the new corporation was organiz- 
ed ; so that the new was no way dependent on the old for 
its existence. 

By the charter all the powers of the corporation are vest- 
ed in the twelve trustees. By the acts not only nine new 

ri) 2 Bro. C. C. 662.— 12 Mod. 232. anou. 
(2)1 



1 13 Vez. Jr. 530. Atty. Gen ts. Dixie. 
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ttemberi are added, bat a board of everseera is constituted^ 
-consiitjiig of twentj-five roembera appointed by the gorem* 
•ur and eonneil, with a negative, on aR the important acts of 
the trustees :-*-and vacancies, in this latter bodj, are to be 
filled up, in all future time, by the governour and council | 
tbat is, this branch of the cotlege government is perpetuated^ 
not in the mode prescribed by the charter, by the govem- 
* ment of the college, but by the government of the atate. 

l^be power t6 mdntain perpetual succession, that is t{ 
Meeting members in the room of such as go off^ is said to be 
necessarily and inseparably incident to a corporation :(3) 
trhere a corporation has not this power, it is dependent on 
some other persoti or body politick for its continuance. 

As if respects the funds or corporate properfy, this wsiS 
hM by the twelve trustees chosen under the cHarter, clot6- 
«d wkh the trusts declared in that instrument iti strict co«* 
formily Wftb the will of the donors* The acts transfor it t4 
the trustees ''as constituted by tbe acts;" — so m like man: 
iier it is provided, that the new trustees '' shaH forever have, 
hold, use, exercise and enjoy, all the powers, authorities, 
r^hts, liberties, privileges, and immunities'^ whieb the char? 
ter vested in the trustees of Dartmouth College*^ 

New powers are also conferred ; aiid, what is much more 
material, new and different uses and trustn are created and 
^clared : they (the new trustees) '' have ppwer to organize 
colleges in the university ; to establish an institute and 
elect fellows and members thereof: to arrange, invest and 
employ the funds of the university," which the same acts 
bad just taken from the college. It will hardly be protend- 
od that the trustees had authority to do any of these things ; 
if not, it seems to follow, that they alter and vary the origi- 
nal end and purpose of the institution (4). 

Ift exercising these powers, privileges and immunitieaand 
applying the funds, the new trustees are in most cases, sulh 

3) 1 BlM. 475.^-e BIm. 5r. 
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^ Vez, Jr. 42.-3 Bro. C. C. 662. 



Digitized by VjOO^IC 

M I 



lot DASrmOVTH C&UJt^R V& WOODWAMl). 

ject to the ooiitrottl of a board of overfieers, entirely die 
tjure of tke stale. The acta. in question farther give iht 
goTernour and counc3 the power, and make k theifc dulj, 
<< to inspect tb^ doings and . proceedings of tbe corporatkHi 
and of all the officers of tbe unirersity whenever they deem 
it expfdient ; and to report their doings to the legtriatioe;? 
-^tbiat they, I suppose, according to tbe mensocial . preaeot*- 
ed by tbe late president of the college — containing a '^ si»« 
render of all bis official, civil and political rights,'^(^ 
may exercise ^' tbe sacred right to visit and omnee tbift 
lUerary establishment." ... ,,, 

It is not apprehended that the acts are more catfao* 
lie on the score of ^< perfect freedom of religions opjiir 
ion" than the charter. The former indeed go a step fari*< 
tber, in makmg it compulsory on tbe ti:uslees to ac<^pjL 
donations, ^<for thd endowment of profe^iordhjfie of ai!^ 
sect, of tbe protcstant christian - relfgion*" How. far tbi« 
piovisiM, which has tbe merit' of being entirely new, may 
contribute to advance the science of tbeol(^y as a branch 
of academical inatraclion is not for me to conjecture. Bx- 
periments of this sort, professorsl^ips <<of all and any opiiK 
ions" had better, perhaps, have belbn first made atf^tbe new 
iwtUutfSi a term bro^d enough to comprehend any thing. and 
every thing* It seems a problem not yet solved, which ia 
better— to have professotfbips " of no particular religion ;'---» 
*« of all sects in religion," wranglingjiput in the hesX wiay they 
can in tbe same seminary; — or professorships Vof no religiQQr ? 
Tbe old way w^s. to have professors of dignity, leaving.it to 
the trustees to elect. , . i .: 

The charter gave the trustees the power to appoint a 
treias*ner and cledc, or secretary, and to tetai&no tbeHvid: 
pleasure. The defendant bad been appointed to both th^e 
offices ; but was removed from both, and another appointed 
befor^ the ads of December, lftl€. The aot of the 9$th 
of December in eSect reappointed bm» and gave him as 

(5) See Documents relative to Dart. Coll. published by Leg. 1816, p.'o. 
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knurarer so constitated ^ the care, managemeDt and soperin* 
tettdanee of tiea property of t\a corporation whetiier real 
or personal.'^ 

Tbe tame act, as a coDTenient mode of settling the ques- 
tjoo DOW before ibt court, (and the legislature were not then 
ignoijttit, that the old triH^es bad, by a solemn dechnratioTi 
relMed their assent to the acts) subjected them, and the of« 
fi^rs of tbecoUege, those appointed before as well as those 
appoiated after the 27tfa of June 1816, to heavy peoaitiea 
fiAiould they presume to exercise their offices, except under 
the ndw acts which they considered as uncoostitstionai and 
v^d. Their ^< freedom of opinibn" consisted in the right 
ofresignhig — of surrendering, in hue^bie imilatio& of thek 
la%& president; their official rights, leaving it to the govemour 
am^ council to appoint <^her8 in their room ;-^-or of becooi* 
lag membenTof the new corporation against the dictate of 
their conscieDce — or of continuing to exercise the offices 
they then held, and as they believed constitolionsJly held,^ 
at the hazard of incurring the threatened penalty. 

^ ^ch was the enlightened pdicy and liberal views of the 
fiM^drs ^ these acts. 

' After this brief review of the constitution of this semma- 
ry as provided by the charter, and by the acts ki question,' 
it can hardly be matter of surprize, that the independent 
lOembers of the old board refused any connection 'with the 
new. None but independent members would have ventur- 
ed on this course. But I' confess it docs seem strange 
to me, that any advocate should now be found, griively to 
contend, that the acts have made no essential change in the 
corporation as constituted by the charter. They have 
chaaged the name, the number of members, the manner of 
their appointment, and of maintaining a perpetual succession ; 
bavecreated a board of overseers^ chosen and to be perpet' 
uatod by the state, have divested the corporation of the pro- 
perty given it by the founders and other donors — have al- 
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fered (fa^ uses for which it was ghren, and appUed it te neir 
uses and truats : — hare appointed an ofl^er for flie corpora* 
tion and invested him with power to hold thenr property 
against their wHI. They have made a new constitution for 
ihis seminary. 

It seems to make a necessary part of the defence to thb 
smt, that Dartmtatfa College has passed away— has no long* 
er even a name to lire. Its powers add all its property hate 
lieen ghren to another corporate body, who are the real dm 
feadants. If the new corporation come in the place of the 
old, then the eld no longer exists. If they eiist for any 
pnrpose and #ith any rights, one would think, the new c#r* 
poration bare Iktle interest in denying them their charter, 
common seal, and records: and yet the new corporatioA 
datm the right of converting these to their own use. — It is 
certaMy true, that the old corporation has not been diasolv* 
^ in any of the ways mentioned by law writers, except oik 
the supposition that onr legislature, like the British parlk» 
ment, possess unbounded and unlimited power(6). The 
counsel are necessarily driven to that : they are bounS: to 
contend that the acts have annihilated the old corporation 
and created a new one in its stead. Upon their princi|ileft 
they may at once boldly venture on this ground. They 
have asserted in the broadest and m(^t unqualified terms tbe 
right in the legislature to do, what we say they have done« 
It is their doctrine that corporations of this description, like 
clay in the hands of the potter, may be modified, altered or 
moulded into any shape, at the pleasure of the legislature t—^ 
or to use the late President Wheelodk's language again, be 
made to undergo such " organic improvements and modal re- 
forms in its system and movement8,(7) as the wisdom of the 
legislature may judge expedient :**— -In short that all siich 
corporations may be annihilated by the legislature ^ the true 

(G) 1 Blac. 485. 

(7> See Documents relative to Duct CqU. pab. by h^f;* m% p. ^ 
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mvereigii" of tbq state. AU tUs wc deoj and on tiii» 
grojood we meet our opponents. 

I shall contend that^ by the eonstitution of this state, 
these acts are not binding on the ptaintiiSs withoot their as* 
sent;— aud that they violate the constitution of the United 
States. , 

To maintain these positions^t is not necessary that I shptOd 
99Ahfy the court that a|l their provisions are unconstitutionn 
aL It is sufficient that any of them are so. The doctrine' 
ia well established, (a) that a corporation in beings may take* 
such parts of an amended charter, as they choose and reject 
the rest; so, they may reject the whole, though some parti^ 
be good ;— they are not obliged to pick out the good threads 
^m an ill woven web. 

Before we can determine, as to the validity of these acts 
it will be necessary to ascertain the true nature of this cor- 
poration, and to what class it belongs. Clearly, the legisla-. 
fure have moiie power over some corporations than over 
others. 

Corporations differ from each other in their constitution^ 
powers^ and objects or purposes of the association. But some 
tilings are incident to them all. A number of persons, I speak 
of corporations, aggregate^ are invested with a political char- 
acter and personality, (9) wholly distinct from their waturaf 
capacity, and chiefly intended as the means of perpetuating 
in succession their rights and their duties. The charter, 
generally specifies the purposes of the association, and 
Inarks the limits and extent of the franchises conferred, and 
how they shaH be enjoyed. But there are many powers^ 
rights, capacities, &c. inseparably incident to corporations. 
If the charter be silent, the law annexes these ; they are im- 
plied ; such as to have perpetual succession, the power of 
electing members in the room of such as go off"; to. sue or 
be sued ; to purchase landa and hold them for the bene&t 

(8) 3 Barr. 1647. 1663.-4 Burr. 2199—1 D. & E. 581. S. 9. 
(9)1 Wo. 471.— I Blac. 467. 
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of tbe insliiatioD ; to kave a commoii sealj and to make atat; 
utes for the goveronient of the corporatioD(lO). Tboof^ 
for some purposes, Dartmouth College may be conaiderei} 
as a religious, yet it is not an ecclesiastical corporation in tl|e 
English sense of the term(l 1). But there is another divisiooi 
proper to be stated at greater length, I mean of civil and elee- 
mosynary corporations. We have both sorts. Our civil cor- 
porations are created for government, and for *^ the carrying 
on of divers special purposes." Our counties, towns, parish- 
es, school districts, &c. are civil corporations for government ; 
and our banking, insurance and turnpike companies, are ciyfl 
corporations for particular purposes — no way connected with 
charity. In England, the general corporate bodies of the 
universities of Oxford and Cambridge fall under the bead 
of civil corporations ; because merely for government ; not 
for dispensing alms, but for governing the particular colleges 
which dispense them. A civil corporation for government, 
for example, a town in this state, is where persons living 
within certain limits, are by the supreme power, erected in- 
to a body politick for the exercise of their civil and politi- 
cal rights, and the performance of their civil duties — ^amo^g 
these are the rights of suffrage, the duty of supporting pub- 
lick instruction in religion and morality, of supporting schools 
and of executing the laws for the maintenance of the publick 
police. The whole state is divided into districts for these 
purposes. Our government depends for its organization 
on these corporate bodies. The state is nothing but the ag- 
gregate of these civil corporations. Annihilate these, and 
the great body politick could no longer exist without an en- 
tire new organization. Each citizen, and all the citizens are 
benefited by this division of the state into towns or town^ 
ships. Their rights and duties are better and more advan- 
tageously performed, in these districts, than they could be 
in any other manner. Towns, generally hold little or no 

(10) 1 Wo. 474.— 1 Blac. 475. 
(M) 1 Wo.473^1 Blac. 47q. 
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corpbrste ^roffetty. Tbby have Af# of the fncidenfs taidl 
fe be hiseparKble rrom ccrpbrate bodies ; y^t ihey have as 
many aa are necessary fbr the purposes of the association. 
l^ey 4tand in no need of by-laws or pritate statutes for the 
better goyernfm'ent of the corporation, as thd rights abd du- 
ties of one, are the same as in every other. They Jsire all 
governed by the same general taws. As spon as the terri- 
tory becomes inhabited, this incorporation takes efiect: — 
It is granted many times before ;-^in which case, the lan- 
guage is ^ all who shall oi* itiay inhabit within certain lim- 
its be and Iiereby are erecited into a body politick, &c.**-^— 
and the inhabitants of every town are *^ invested with all 
the powers, rights and privileges which any totUrn in the 
state hold and enjoy ; and these are such, as the con* 
stitution and the general laws, common and statute^ con- 
fer* A member of a town corporatioh cannot be said, in 
tlie usual sensed of the terra, to accept the charter. lAe may 
withdraw from the corporate body^ by removing from 
\he limits^ when lie pleases and without its consent. 
fie cannot be amoved or disfranchised for any cause. 
These may properly be called publick corporations ; 
because they are created exclusively for publiclc purposes 
«-«their objects common to all ; and not for the advantage of 
any particular citizen or citizens ; and are all governed by the 
same generariaws(l2). They are essential component parts 
of the statCi and aggregately taken are the state. Counties, 
parishes^ and school districts are of the same general nature 
as townSj but more limited in their objects,, 

But we haye civil corporation?, which bear a closer resem- 
blance to those existing at comnlon law^ than the corporate 
bodies (if they may be so called) which have been just men- 
tioned. I alfude to oiir Corporations for carrying oja the busi- 
ness of banking — insurance — for making canals — turnpike 
roads — erecting bridges, &c. Thede arc created for special 

(W 2 D. & E. 352.— i D. h E. 244. 
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I^rpoiOf ^ whieb are sitppased to be be&eiieml to lfa£»)p|M% 
and advantageous to the iodividual membefs^but wiiicb MWqr 
relate to the general rights or duties of citizens ; pr to .:jfee 
qivil government of the state. In the case of a bank^ fpr oifi» 
araple^ the members agree, to raise from their private pr^Jpr 
erty a joint, stock — they procure an act of incorppratioff,. t^ 
enable tbem to manage this property more beneficially tlpan 
could otherwieie be done. When incorporated^ the ownerf 
of this stock acquire new and distinct powers ^nd privilege^ 
in relation to this object : — these privileges are special, pe« 
cuUar to the members, different from those enjji^ed by the 
other citizens.— As the stock after the association and before 
the incorporation was private property, so it remains priimte 
property after the incorporation ; and the f^nchise or pri^ 
tegeof inanagiog it as a corporate, bo^y, is peculiar to tbe 
sjockholders, and of course is private .property. jiTbii is 
therefore in every sense a priyate civil, cprporation* "fhe 
corporation can claim and exercise this corporate francbiiie 
against the atate^ iapd'that, on the sqcfre of compact, as long ^ 
it performs the cpnditionB on which U was granted : — and iy» 
the province of the courts of justice to judge between tl\i& 
corporation and the. state, whether, these conditions bavf 
been performed oir broken. The corporate property aiaS- 
the mjembers of the corporation will of course be subject to^ 
the Tegislative, ex^ecutive and judicial ci^troul of the state as 
to every thing not relincjuished by the state ; or granted p^ 
the corporation by the charter. The legislature cannot in- 
fringe the grant they have made ; they cannot re-create or 
organize anew the corporation, at their pleasure. 

It may someffmes be a matter of difficulty to determine, hoif 
far the power of jfegislation may be extended in. such cases* 
But it may be safely affirmed: in general terms^thatit pannojt 
touch private corporate property or corporate rights, any 
more than it could the private property,, or private rights of 
a natural person;, the corporation is a subject ojT the statc^ 
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IffMiii an indtf tdual, and 1(0 property Is the property of an 
iftdhridiial) tiiou^ an artificial one. 
^ 'KteemoByiiary corporations are such as are constituted for 
tii^' perpetual dtstribntion of the free alms, or bounty of tlie 
fotmder of them, tosuefa persons as be has directed(13). Of 
tins kind are hospitds for tbe poor, sick, and impotent; and 
cdltegeir or free schools for the promotim of piety and learn- 
ilig and imparting assistance to learned men, by means of 
friads, provided and devoted to these objects, by beneficent 
individBata or publick bodies* The yery essence — sine qua 
non— of eleemosynary corporations is j^roper^ dedicated I0 
ehariittbh uses. 

' * A corporation without any funds can hardly be called an 
€teemosynary cvporation ; because there are no alms— 4Vee 
bwinty-^to be distribi|ted. 

'- When a number of individuals create a fund out of their pri- 
iWe property to carry on any business for thbir advantage'; 
and procure an act of incorporation, the better to effectuate 
the object in view, this is not an eleemosynary, but a civH cor* 
poration* But if the same individuals should devote this fund 
t^a charitable use, to heal the sick, educate the ignorant, or 
ttiimprove the moral condition of their fellow men, and ob» 
ibrn an act, or charter, erecting them into an hospital, or 
frfee school; this would be a charitable institution, and the^ 
owners would, by the incorporation, acquire a new facul- 
ty* <^r power for the management, and applicaiion of this 
piroperty to the use designated by them. Their right, as 
individuals, to the property thus dedicated would cease, and 
become vested in the same persons in their new character. 
The effect of the incorporation would be, to unite several 
wills into one will ; and several persons into one artificial per- 
son, capaUe in law to hold, manage and apply this fund. So 
fltr the operation is the same in this, as in the case of a civil 
<itirfkMration. The difference is hi the circumstance of tbo 
j^repriation of this property to charitable uses — this ap^ 

<l3)lBkc. 471. 
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pfopriatioals m»d0 bf tli« individiiftb and not hf -ike mA» 
fieial person ; so thM the laUer qwrel^ t»k«» aad ti(dd% Jo 
ao artificial capacity, what tbej before held, as aaturai pfar* 
IKHVS, and to the same paea. Formerly, jm iodifiduaU^ thep 
held the property dedi#ated to charitable oeea ; — oQw^Hbidf^^ 
m their corp(Mte character, bold it to the same wes, and Ham 
]aw will enforce the perpetual execution of the naea* 

The otility of the corporate character is manifest. It is. the 
means of perpetuating the appropriation, and of GonaoUdftting 
several jrillsi nto one, Tbia creature of the JW Fjaa proyidc^i 
not for creating property, or deyoting it to cbarity ; but of eiH 
abling individuals to live forever,and to be alw^s of thotsam^ 
c^iatablQ mii^ . The. peiwers jcosferred by the cbftc|^C» 
or t^gitly anpeaiied by law, are ju»t .such J99 are wanted 
They are to it, what the constitution of the state is, to ibom 
who adminialer tiie goveroaaent f-<-*or as Blackstone exprwn^ 
es it,, th4^ »re to the artificial being, wh^ the laws al Datam 
tSQ to jiaiim^l peraqins(14} . This artificial person makes kjff 
Ifiws aAdslatutea for i^ government| and the management of 
its aflfaira, which is^ the exeyrcise of its political reason; and 
sji^h by-laws, ^re tp this little repiubhck, what the genernllaifji 
of the state are to the great body, of Uie people. Wbw 
this arti^cial person is created it is at once clothed wil^ 
rigbtf(, and liable to the|ierfonp9Dce of duties* . As it ia the 
creature of (be law it is gf course subject to the law, aud^baa 
f igbts which it cai| clajim, and has duties to perform, all vrbi^ 
may be enforced at Iaw« Jt cap claim the saipe prpt^^^Upp 
for its rights which natural persons can, and ip the same map- 
per p)ay be compelled to perform its duties. The principal of 
these duties is that of apswering the end of its creation ;— naf 
foreyer hglding, managing, and faitbrpliy applying its prop/aigr 
ty to the charitable uses declared by the dcM^rs(15)» 

In tbe case of civil cpi'poratiops they are visitable by,*tbf 
judicial courts ; that is^ siibject to the gf peral and connpo^i 



(14) 1 B 
\l5) I f 
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]9$m0lAe hnim ^Uereit no pcivftle peroon wltocan j^iti^ 
cb^mllie right to correct their miBbebavioiir, and decide their , 
eo«trover8ie8(16). This arises from the nature of this, 
h^wt of corporaticNis. But the case is diOerenf, as it re- 
2«^ cospocatious of the eleemosjnary kind« The reolr 
feiHider of these is he or they who provide the revenues to 
be dispensed in charity (17). 

. In early timen the objects, of the charity were generally 
Incorporated. An individuri gave property enough to maiur 
tain a certain nmaber of instructors and students^ and to 
procure the buildings, books and accommodations necessary. 
Smt Ibe purpose of education. Without an incorporation it 
10 obviousi that the institutbn conld hardly be expected to. 
Mtlivethe generous individual who bestowed the property. 
There must be laws and regulations toO| adapted to ithis little 
oomnittnity*. The coprporation may be capable in itm of 
holding the funds ; but there miiet be persons to miuiage and 
djuitribiUe them, and to interpret and execute the laws of 
the institiitiofl. As long as the donor or founder lives, he 
b himself the most proper person for tbe«e purposes : and 
Accordingly, though the legal property was by bis consent 
Dransferred to the corporate body ; yet the law vested these 
powers in him ; or rather he is supposed not to have parted 
with these powers by the donation to a charitable use. They 
remain in him. He has of ^coaunon right" the very rea- 
Mnable power to see that the property is rightly emptoy- 
ed^l8) and he may transfer thii right to another. Accord- 
ingly, if he name another person, for these purposes, the 
law adopts his nomination :-^if he omit to name one, the law 
considers these powers as vested in the heirs of the found- 
er, as those, to whom the legal property might otherwise have 
descended. The master, fellows and Scholars have the legal 
property and are to enjoy the bounty ; but the donor, his 
9iotiihiee, or hek, have the government and the controul of 



(16) 1 Blac. 481.— 1 Ld. Rar. 8< 
(17)2D.&E. 353. 
£18) 1 Blao. 482. . 
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ike iBftfitution. Without th< exertion, and constaat ncttwUy^ 
of sach a power, — the power of visitation— -the charity, w« 
oiaj be' sure, would soon come to an end. The naastaiv' 
fHlows, and scholars are unfit depositaries of this power.? 
What security would there be that their duties would bet 
performed ? An interested majority might oppress the mino^* 
ity — The revenues might be misapplied or uojusfly divid- 
ed and distributed, (19) the instructers might exact too wmck 
obedience, while the Bchofara might be disposed to yield torn 
little. Statutes, rules, and regulations, will often be wanted? 
who shall make and enforce them ? 

These consideration?, and such as these, satisfact^ily ac- 
count for the office of risitor, and shew, that the right of vis- 
itation was created of necessiiy by the common Iaw(20). It 
requires but little knowledge of the human heart to perceive, 
bow admirably this provision is calculated to. enlarge the 
number of charities, and to secufe their faithful, and ju- 
dicious application. Nothing .can be more flattering to the 
'pride of those, who are rich enough to give, than this do- 
mrnion retained over tiie thing bestowed. Every good mind 
must be gratified with this posthumous power as it were, of 
dispensing alms to the deserving, and protecthng i#, in all 
time to come, from abuses. 

We haveseen the origin of visitatorial power and the necesv 
sity for a visitor. His powers and duties are well stated in the 
celebrated case of Philips and Bury(21). The visitatorial 
power is a necessary one, springing from the endowment — the 
property, which the founder had in the lands assigned to sup- 
port the charity. << The charity is a creature of the founders^ 
and he may order and dispose of his own as he pleases."-- 
*^ E\'ery man ia the master of bis own charity, to appoint and 
qualify it as he pleaseth." He makes the constitution for hit 
college, and ^< the members must submit to such laws, as he is 
pleased to give them." — "They must be contented (o enjoy 



C19) 2 D. & E. 352. 

Blac. 483.— 1 Ld. Ray. 8.-2 D. & E. 353. 
L W. Bav. 5^4 Mod. 106.— 2 D. & B. 34^ 
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#»c3i9riijr)iQllie same m^oMr^tb^y reo^ved it from thefoun- 
«Hnr. Tfaey who take the bounty, most subtnit to fats coRstif u- 
tioo ajad laws," which are bis tef.in9 find coodUiotis. The 
fiofoiider b patrM and viiitor of coor»e : after-visitors bj his 
appoietment, or by appointment of the law, can do every 
thing wbieb the /ouoder could do, except that of altering 
A^ c;on«titi|tion. .|t is tt^ir duty in every instance, to efiec- 
i$mie the inteiition of the founder, so lar as tbey can collect 
kfrom Die statates, and Crom the mature of the institution* 
Vheymayoiake statutes, and culea for the government of the 
iMil^egie, — not repugnant to those of the (bunder or the law of 
the land. The king cannot make statutes, on a private foun- 
dalip^ XRltbout the donors consents The visitorhas author- 
Jtjr «| all .tines to hear the complaints, and redress the gricv- 
-aooea of the m^sbers of tbe college, according to its const!- 
lUlioAaiid 9tatute*» He' is ^upd toepquire into tbe state 
4>f the college aad all its affiatir^^ and to inspect and regulate 
fte conduct of Ihos^ wbo partake of tbe charjty, or who^ 
Iiavenaay agettcyjn managiilg its concerns. ^ |Iis ppwers, 
though greiat, are deemed *^AM>st useful and convenient for 
coUegiSS and learned ^ocic^ties'^ (22) — tbey are inherent in tbo 
(hiv^te donor or founder.-r-^*0!f common right" tbey belong 
4o huDf bis heirs or appoint€e(23). We shall have occ^ion to 
mentbn bereafter the contro^l «xerci^ A by cpiiifts, over the 
govertiment of a colt^ei and ita rerenues* 

Where tbe king foi^a a college^ this Hghtfof visitatioa 
veiry properly belongs to bim(^»^ Ok^^ If^^tui;^(are not 
aalMic^ with tbis> but claim tbe.Tfgbt tO;V)ii|it;institution$ 
funded, by others. But, ty merely gr^D^iQg tljie charjterib^ 
a. corporatiou founded by private persons^; tbe^kifig acquires 
DO right as.foundj^r; nor are any of tbe founder ^ rights im- 
paired. The ^^^ndatio incipie^s^^ or the . incorporation 

(28) 4 D. fie E. 293.-2 Vez. Jr. 619. 

(23; 2 U. & £. 329. 346. 358.— 1 Vez. S«nr. 462. 475.-2 G. Bac. 29. 310.— 

Co. Utt. 96. § 136.—^ Vez. Jr. 42. 620-5.— I Ci«in«h 16f>. 6.— I Bbc? 

48l.tt,l4.-^P.Wnu.325.— AD.&B.23a;t - 
(24) 1 BUe. 482. , 
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pv«s M controul over th6 itislifotion aft^r it is eretteft^ ft 
« the endowment which confers the right of TifliMiDn(9Wy» 
^ Patronage and visitatioo are necessary consequenciM one 
upon another'^ (26). <«It Is tbe donor wMch creiOes Hm 
charitable foundation" (27). 

But all eleemosynary corporations are not constituted^ tii 
England, precisely in the manner which has been ttaleJk 
Instead of incorporating the dbjects of the charity-Mho p«l^ 
sons who are to receive the benefit of it*— trustees are Borneo 
times incorporated, who are to dispose of it According to iht 
will of the founder ; that is, for the uses bo has deohiMi 
(28). 

At the first settlement of this country, few indi^i#teli 
were rich enough to foumt ai college or any other d^iii^ 
able institution, atone : — And the hrw of risitatiota by Ae 
heir of tti^ founder did tet Mit om* Itw of deseeot. AeeorA* 
Ingly, in our corporations of tfae^leomosyniary kind, tmtleei 
are incbrporated, s^nd to ihkttAs committ^ both tlie faadfe 
^d lit^ viiiftato^id poWer^ l?be«o trustees, by whate^ 
imme ^ty^^^ called, arcT g^MT^Iy the pirinoipaly «Dd mort 
^s^ctabte donots. It never occurred to oer wise men rf 
former daysy t6iLt tbe best witjr of promoting airy chatitiMe 
idlesign^ wis>lo give tbe fundiP^io tbe p^bfick^j-^^^ to Mpfr 
to these coi^porations tiid ps^wer of perpetuating thimselveSi 
It is believed that tlie collegefs^f a€ad%|ri^y firdo Sebools^'hot* 
pitats^ asylums, the theologies ^insttKltlon at AndO^i*, and 
<!haritabt<& institntidnit generaltf iW BCew-Engl!and^ ^iMd ii^ ^ 
other stat^ of the union hsv^ b4Mfn^ewdowe<d and inooif^tf^lrt^ 
Wmtbe Wai^j^t mcintidhed. When tfiife^ governments *ttr 
official mei^ Of high tftanding^ are pleased to enrol thenMltds 
^unong the bendfiB^rs^ sonie high and {>ermanent offieidri^ 
officers cf the £^Vernm6n^ar^ €onStitutt^d mcfmbers tDMMfr 
cio. 

{25)lBkc.4«(r. 

(26) 2 D. k E. 358. 

(27) 1 Vez. Senr. 472. by Lord Haidwicke. 

(28) 1 Vez. Senr. 472.— S D. & E. S52. d.->iO Co. 89. 
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* Fidltttketttlf^e dr a «bftri^ conitituted ki tbis^ wftj it i# 
mafriTestylbatftTifitor, as'dhtioctfhniiifae frastiees or goti 
etlKHni^is not wanted :^^A visitor docs oot in m^h cast 
iifne by impKeaHoD^batlbe trustees have that po#eP'(29).«— ^ 
It would savor of absurdity to giv^ one mau, under the name 
tfvfsitoi^ or overseer, the contrbul over ten men; as capiBibl^ 
^^execvtting the trust, and as disinterested as himself, AntI 
JMiebasnostich power, his office would be somewhat like 
fliat of (he dd overseers bf ^ wflf, whose only power was U^ 
IMA ffi^ candle whU^ tb^ exbciltors coutited thid mon^y* la 
(be trader of Andov^r Academy, ^nd it is believed som€^ 
others of our hsstitutions, the trustees arfc called ** visitors,*' 
«Bd*^ 9dte visiters/' But whether«o called or not, it is ve- 
ry apparent^ tfa^at the wliole pK^to of visitatibnf iS vested in 
mem; they are vimt9r#, gc^eraours, afid overseers of the 
^miity, as weH^s^tbe legal owBtrsof the fWmk:-<Hipp«int^ 
od by the foundors and dbnors ^ their perpetual reptesen^^ 
tutives, to protein ^tiie fnterests of Ae efaarlty; The law 
confers on them- fiiM power for so doing :— ^A»d Ae same hw^ 
as we shall see^ furnishes the most efieet^l itieana' df cor- 
recting any abuaei of the trust. Tiihrmoiteof coae6tuting 
an eieeinfQSjiiary eoif>oratfon <doea i^t vmty its nature. la 
the other mode, the objeeta ^ Ihe founders b^Minty bold 
tke property; and the viailor haa the perpetinl power of 
governing it. Both the corpoiate pri^^ty^ aitd the power 
of governing the institaCioa are private ; because the proper- 
ty designated to the charity wa^ private^ In this, the trus- 
tees have united in them, the property and the polrei^ of 
Visitation, subject as to the former, in a particnlidr manner, to 
tte controul of the judicial courts:— and the visttatorial power 
k transferred to the . trustees by the founders or dooora 
themselves, as eiectnaily,as if done by deed* These do- 
nors also, in the charter which they procure^ make such con- 
stitution for the charity^ as^ in the plenitude of their power. 



(99) I Vez. Senr. 472.-10 Co. ^. 
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Ae founder has power to 4t9p5se and, order it «» ll# 

tiiioka 6t:"(30) — and tbe willoftbe denor ia a fundfttieatw 

al law to the truBteea. If they, di^iale from it, tkey ifWf 

late their trtiat; and the procedure may* be corrected, wd 

where wiifill, tl^ truateea- piifiah^d. So, any after-dooer 

oray give en such terms and condiiiooB as he chooses : aai 

1^ these, the trustees are hoimd, if they accept t|ie d^oi^ieiu 

In all this good, I fatd almost said divine, wmk ofe^w^fi 

itfnay be thought that I bave taken too little notice of tlM 

fcmg aa acting fer the nation* I dfi'coiuuder Ihe f s^ eH^iJeai 

parties to be,, first of aiU, the ^founder or donors; tbei,^w-si 

ease Kketl|M,tke objects of tb^ bofipity — t^;periftt»4e4ii 

edimated as Ibey ^am in soteeMioii on tiie stafe* l-'&ftt^ 

aider tiielBcoisporiAion of ^metees, at giiFing U^ tbem iboifr* 

gal and eqpntable property is tlie fnods dMIiMd to theeiiiiMt 

1^; aodlbedwittoraaalfordifig ttis aseat perfti^ ev44el^e 

oftfiemindaNiidwiUof fte donor, that ^kef ahooM dofteg 

^ thatis ftrever, posi^esn and eseceiae^ 41 bki rjgbta mat 

powers aaJomder and TisHor.^ At the same tifsie I ado»t 

tbere\0MMi4 b% amther piarty,! ia the tranaaejMiMi ^4llld ikot 

Ulere can be no iaeorpoFaliiii wMio«t Ihe eoea^ o£^^ 

kilag or enpiefieiKftwef of the.«4ate. Be mi^, if be pkas* 

41^ leam Mti4d«aia to admuMter their ojim .ch«4;ilaUs 

^iiidain llieirow« way,<with no other oieans of coptiottinglbi 

p£opef;ty« than by eftdless /ConveyaAeofi Irem one to imo(ter| 

and no other power of government over tbe instittttion, than 

wMt im«OBandaaeoseof oKHsalobiigiit^dn may supply*--^ 

If it were ai^. object to discourage education, a disposiliflii 

i^>a)etiii|ea imputedlo. kings^he wopld undoid^tedJy take Ibis 

^o^rne* . ,I,afbiiMMP(<>^tbat<he baathe.poifer,faqd th«tiili»fais 

Attty when app|«e|i lo for a charter, ta judge, of. the utitilgfiiOf 

tbe particular design, in.band, and to make the bestbargais 

lie^c^n with the ehanlable cbnonk i^peeliog the ^ataMMif 

(3D) C J. Holt, 12 Mod* 232. 
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«o«|ifbelte«w^ tluMe itftrU^t-^lie jf^lieral^wve of bolfc 

. Jn ancioiit tknes, thai^; jcbmtmmwHe vecjr la«doi<}, at 
pncktoi 9» *A/k'jmi% 'mtmf0mtiBg^,ni€m9 #f out * U»vw«^ 

«iv^A]te4liediindiuBMdtelb«ra)4^ tlie otatlitalioaof tfae 
1bai^9 and tf«ok sp«4i>A fHrwkiiiiift fl» mp thMgbt M d aa aar y 

^ada fvoposed* Tbe lainvriiiib hm m. wtmnAy tot i^WMWf 

iwi|ti mtD/«a ioifflPopBrigrattl»«-ieBe hnrtibi 'iastsad bf hanefr 
«ial lotbe {KiUick or oatioii, the lehiirttr mdj^^ilmmMmA 
jplg^ia ifae c rt W iP . Dftkwry km r^pftod. . >>'i. . . . 

^4l!iMMM|ei| dipMif^ilMihr^ tft.si^ttflg^yJddblt^f^itlteMi- 
lddsi<fi^^aibttk 4iidlp»^ 

^«li)9ftiiU« kMirwtiwit ^ ^iieMd, Mid of-ittei rights aiA 
fOWer»df Ibe fbunder and of Vititor8'>iii. fllurtfcabiif ^ ffon. m 
Wief,<»A«t Uw.aHria^brMairi^ ««bfrM« dMMoftof^liiB 

iimdM Jitfftr'lh* oc)brtto>wiMfi!das«s iind pklNlagiMi* fM 
bdMft.*^v«Meh/4l>est of eoiipMtftfoq$i%«t hat^ tlfei^' U h^ 
•iMtesatfj^b«ttora^lh6 ialWef|t^^ 
f»6fl|^fa%«f Kie viMT i4*ive>eAd«iSrot«Md «o pttlsdHt 'of t6* 



ft..te./oiigHittlr«Mvd|i «H)S« |ilt(^faer fr«d[i4h)6 dMatfodt of 
■MnidMU^ f^incilHtlf)' obtained tbroiigh th^^ge^ey «^ Dr. 
Jmm < jin <jiWw3lel»t%> : In no-^en&o^ and in ii#way can it b« 
aaHrtfavt^'tlidjr ori^akfdwMi ^Ifae king or the piA>lick. 
Ibtrfbiiaeal of Buntey, c^ an «6re of laftd #«« giv^n bj fbe 

HaraptOD,*' &MJ. 
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teto ope»«tioti« Wbo^ timt biL» the mBftlttiit 1^^ 
with tto Utr ^i^eemonymy twpoH^om^m^'^ ^ ^m ^' Ito 
charter and not perceive, that thk cmpwtBiha wm fximHwrn^^ 
Dd byitsfraiBerB/aBeleei^N^rtfar^' ^ - •' *-*■■» . « rj i 

It speaks «of the funds as p«li^$td^'lbaiit bttgiiidiiislo>«iA]9M» 
Br. iBIeazer WheldMkall*Jtbea9eaitaf«>aIrifigtb<ffii^**4f0yft 
Uni as the feiitt<|er ^-^^aa ^eqoattiflg the^charler ;i 'naliggoitiag 
its Tarknis proTlii<»is a^ nodiymtng tfM troatMa^— iv^'catt 
read it joid^ than say, that tUa wa».iiot juat what Jua. ^^rpKUL 
iiavelHo ht. I^is jusi what tji^ btaraaf a it^oaglfMsr b«|(tti|i 
9fBaturBi of i^ fiiiHMierbridiEiMrs*' « J» . * • ^^; 

I ha^ all^adjr.iaid; and I yepeil it,. thatip ay fiMs jdig 
Blent, it^js ait exbeHent oBe,-ali4 daratj^ieal: h«Kte l»^4N 
iiead^and'heafiof itaaatfaor. . ; . » : oii) •.:j4j'v 

The college was . bc^det^ and^ itUiitMniBV «id» «4pi|i 
fNlHictjwilii cartapsa pawers .*itad:;|i^ikgg8^ yankniaHjr 
tiMit oCftafj^iet^tiii&itiMyadt^ 
tfeai^rffif Jia dO0oi%. ::i;%MiMfr|i#|ii(yM 
sras-iB meantdiiliat.eBd. ' r^/^lo h .j ',.; '^. ■ .U *:■... -^t^v*;*-^ 
r iTWoyighMtth^^Rteoile €iiM^<^*^mp^r^^k(^i&ittk^ 
fki. as. a ^mMp cm,l!Md^«ftfla:i|*<f?^ghtt(ta^lil«lldi^^ te 
tl^ idi^ aaA ^stjiad of tba:ANiQflB.i . In wU$tip^M,illm 
wimtmi^i^'^^ &mA4^j^^rU€m» irf ta iraiafcr^tfji^ 
propertj? Jta< thei fcing M; fbet^nUbdE ?;.llt aeeflMdi^ 
absaird tA laU^v#0^«i^ «M)ilf^c^/i#4 fn^ila^ >att4iv#ifr^ 
er of managing the popertyi and , goreming tli^ faiWfi 
«iou gboted ii^ «be ^fciag J»:>caHaitt; p a mai >t > .haMiag%Jtfae 
power to perpetuate tbemselTes, as powera aad privilagpa 
l^ant^d^ ijiany.;8e!?s^, to^tb^ Altiig ar^he |ffMMk^ , ^ppaae 
U<had be^o Mi^iia^M ^l! the-rtii^^ of ^ffuOii^ tbw^ilinrte 
Ihat its effect a<Ai^pea:atiop wtuldba,' lo.faalAie/{>ro|tcrt|< 
^4 • ti^^ f ^ bejoq^^theiooiltijiMil Jal4 tlio^ . mrpaiHliMil^^'-llMl 
tb^ k'ms Q^ ^'>s fwoe^sMi^r ertm tba re p | ib fa k » iltt#««ia«eii^ 
il$d>been llMifAireaa^ i&tght/wheiieyertiief clMa^|Mf0 
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Hm^ gnremoura of .the im^dtatioo, issteatd of Br. £leai6f 
Wteelocfc, and the rest of the trustees ? Usece.might lodeeit 
ItftveJMena coU^e created-*-oii paper ; but it would have 
been like your, university with its eighteen professorships, 
without professors — with its oiany colleges,, its mstitutef 
and fellows, wittieat funds,aad without that coi^dence which; 
ig aUe to proeupe theo^ ;-^which has.fio patron (for the 1^- 
kdature beslaw nothing but the improved cbai^r) except 
Us late; Pjpea&leBty who wiU trust no legislature. but^ the presr 
ant The Jung might, have incorporated a. college; — But 
tmiBmdi have been the^jMrfron himself. Dr. £. Whedock 
lEM^ver would have parted wUh bis funds on trngf auchUrms^ 
!EUs chartee gives the donof s all the security, which a char- 
tar Qxn ^ve, thi^ they shaU have.the .administration of these 
tmaiik forever. They are vested in trustees ^^ to be.ex- 
fB^€4 in the eduoation and instruction of youth of the In- 
disa Alibes, in this land, and also of EUi|^sh youth, and any 
Mtei8.'\ All the powers, fraucl^ses, and imijfmnilaesusua^ 
j4^l^t0wed on coUeges are ^gc^nted, and in terms irrevo- 
cably granted, to the trustees, ni^med m the instrument. 
. . .The law then of eleemosynary corpocations, so constituted 
in ^gllpd, or in this country, the commpn law is the law of 
jUfi 494NrporatAon* . Whatever any charitable institution can 
isMo^ to hoU, as. to their, property, offices, and corporate 
.^r^opM^f^ against the king, the state, and all the world, this 
eoiforation can claim and hold. We are now in* a court of 
law:, and I need not say, that I speak of our legal rights. 
.What arbitrary power can do, or. attempt to do, is not the 
4piestion: but can the legislature, by a legislative act chango 
the;eoestitutian of thb seminary, and new model it at their 
flloasure ? I eontend they have no such power : because 
.this is private property, both as it respects the funds, and 
4lm coi|>orate franchises. Our opp^ents contend that this 
lift nhat they are pleased ^to call, a jmblick corporation,. ere-* 
•Ii4i0cclusiyely fer«tbe publick interest ; .and to^make sure 
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wodc^ckf i^tfaat eren if the corpon^on be apriMte aMi% 
the fegitlatiure bad the right of making the alteraiioiui lbe|^ 
]|iave made. I^do not understand the defendant's oeuwcl 
as denrii^ tha^ there are io this cMntry eleemosynaiy cea^ 
poratijns. Notbiogcan be clearer than that Dartaovtii 
College was of (hat description. 

There are two respects, indeed «n which charitable 
cprporatioDs may, in a certain sense, be cettnidorad - an 
pnbticfc or prirate* 1. The property may arise, and the 
endowment tie made, by the kii^ in whsch ease it ia 
an institiition of " royal foBadaljm.'' If the state iwai 
a college and endow it out of .state property, this woahiy 
ia respect of the Conadation, be << a puMiek tnstilwlsafi*'^ 
And we freely admil, that where the state are th» |M» 
trans of & ceHege, they may jnstfy claim the. a«pemh 
tendence aadgovermBentof it* Wherotbe eadowaateotai 
by an indiyidoal or individnais, jnjtbe same sense -thei Wi* 
stitution is a private oae. It wjll not be pretmAsAliHll 
Dartmouth Collie, jn this sense, is a publick i^tNlidaii, 
Though the state have given lands they vera net the nuI 
founders. They were not the jirst benefactoiia, wb«v 4Uid 
who only, are considered as founders* These gii^aiitaias|ii||r 
Ibat the coUege was foaackid ; and they are made an* snoli 
terms and conditions as. the stale thought fit. % One ckai^ 
ity may be distinguished from another on account of its €ai% 
iensivtness. When the objects of the charity are, orwagpr 
be, many, it is in this sense publick ; — whan one only, or « 
small number, private* la this aaase I i^rea this was. % 
publick charity* Many we^e intended to be beneficed, aai# 
many have been educated in this ^respectable seDiiosijr.. 
l^erhaps no coUege has done, mmre goad, vifliso satttjl 
means* ■ * k 

The number of the objeots of the charily may -afr 
feet the remedy to enforce the exeeotaan pf a trtiit ;4>ul wd 
deny that it all afii^cto the right, of patreos^^HHi^iajghla 
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MlpMWS »f Hw £i«»d«r #r itooH; of tbe TUMatortd 
f m mer * fttef^tty given in trutt for ui ifidmdualy or » small 
nawior of |Nb»s«m^ b <i»odly giyfen to private trmtees, who 
MepiBPillMoiMr^Morporatw]* 9hey held and manage it aa 
pmmtmfBW»mm :aod cbanceiy compels Ihe execntion^of the 
U«et.* Wfaea prapetty is giyen tb uses, it passes to cestui 
que-me. There may be cases iit this country, where tl}& 
wma%^Au9i wiMild take place, in the case oi property giv- 
eaJn trust. There are else cases, where chalicery oom* 
IKsle a coDFeyence of the legal estate ta cestui que trust. 
Bot^i^ere the ebjects of Ae charity are not designated by 
tfct d«|or> devisor, or testator, but are to be selected by thef 
trittto^i,^ at their discreMon, chancery does not take the le* 
gai er eqsitable property frofi^ the trustees; but, leaving 
IkttBi in the exo'cise of the pe#er and itfscretion bestowed, 
asdtcoAfideil in them, by the donm*, &c. superintends the 
eseeutfon of the tru3t«-*-correctS all abuses, and sees that 
ikm beoefieial uses are not disappoisted. 

-But it ia proper that we should confine our attention at pr^-^ 
fl«il to the cases of charities incorporated. In the sense of 
^estenaiveness'' most eleemosynary corporations, and all col* 
H||P9% whether the endowment were by the publick,orbypri*' 
-watm^ personsy>are publi^. The objects are many, and to be 
lelecled by the corporation, its governours or visitors. It is 
to be fliani^d m an institution or society ; — small, when 
ct(QflQ4>ared With the whde state, but large when compared with 
tti0. objects of limited and special trusts, created in deeds,. 
uptta,. &e» and where executors, or particular persons, are 
tii.execOle them*. It is manifest that such institutions, as 
eattegeft,mu»t be manai^d by some disinterested and dls* 
<ie€^ peison or persons* Hence originated corporations-^ 
the powers of founders, donors-^the office aod duty of vis* 
Mbrr&o. Now where are the cases, authorities or evea 
cKctftto be founds shewing, that the "extensivcness" of 
the charity affe^s the rJfeht of donors, founders, or trnsfee;?^ 
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las uAirrMCHn^ college vs. wockowaiid. 

•uppljmg their places T-'tbat if the cfaaritf is e9tkftitiv«, Ihli 
right of patroMge is lost; the king is patron^aBd may goi^ 
ern the UiBtitutioD^ and '▼iint it as a private iamoiw dwi^ 
and new-uodel its contlitution at bis pleaavre ? Whets 
do we find a diyisien of eleemoajBary ccNrporatieiui iate 
publick and private, and a d^trmt law for mck? It 
seems incumbent on our opponents to prodace sach aa- 
tborities. The thing does not seem reasonable fai ilatlf. 
The niun^ent friend of learliing wbo bestows propeitjr 
enough to educate one hundred ingenious young metr^ 
destitute of the means of education, seems to have as* diueh 
tight, to say the least of it, to govern them, and superin- 
tend their education, as he who provides for the educafton of 
ten only. No such line is drawn in any case. * - 

The opinion of lord Hardwicke, in the attorney genenfl 
against Pearce(31), is supposed tomilttate with this doc- 
trine. The question was, on the construction of a w9l,'fei 
which the testatrix bequeathed a certain sum to each tli 
the publick charities, mentioned in the will of Mrs. fi. of 
which she was executrix. Several charities of a publiHt 
nature were given in Mrs. S.'s will. What did the testatrix 
in the last will mean by publick charities, was the questi^. 
Lord Hardwicke was of opinion the word << publick was 
used by way of description. The extensiveness of th* 
charity makes it publick." " A devise to the poor of a par* 
i^is a publick charity. Where the trustees have a dis- 
cretion to choose out the objects, though each particular oM- 
j^t may be said to be private, yet, in the extensiveness of tbCi 
benefit accruing from them, they may very properly be gsIJ- 
ed publick charities. A sum to be disposed of by a partieifr^ 
iar person, and hie execut^Mrs, among poor house4ceepers,*la 
a publick charity.'* In the same sense, I admit that Dart-^ 
mouth Gollege was a publick charity ;— not, as lord Hard-* 
wicke observeis, that the charter of the crown has fliade it so ; 

(3l)9Atk.8r. 
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ftH^^fa^ Mil|f^«Mfte»{tiiMire perinafiiQiiei flian it otheriHw 
iroiild be. Oertainljj Dftrtmoath OiBlfege- to viiconHiioiiljr 
g tiiiu rN igilg ^fcj^fa ; for it «adbnie6» itt^ie mwM^of its 
«lMtrf ,-^ Aitii|«tRi9 in «|h» Ind, SnglMiyotttb» and o(k 
efs ;''«-«aBd'exl«Mi^ in itan» i - 4k^ tptdad of tke go»pel,att 
iMI a9 Ike edMttllDn ^tymtb. 

"^Bitfwliat wW our ^ipooenta do viM» lord HwdwioW« 
^••i,«fadeiH9ototi«r(KHirQfapiEur«Ui) oi(a'Si|mto.badi«pos» 
^ ^ amoig 'fiior iKmse^eepact f^^^Eimiaj ^m puMiok 
eluirititii* DoM t|^:a4iipnMMntiM af Kbaab batoag ta tka 
Mm^ot the itaia ?~atad em Am i^Mim iolettea in Ite 
rapariiitaiidaiicaandaiaaagaaiantoC thafnadb^ offiattea^* 
iaatfm of Ite^aettt TIm aaa^- ra.Biark v^nild apply te 
lattda gy^en ta^a foaw fcr tba ute of Ibe niaiatr j or aoboabh 
Oati Ae l aghh il ti a efaeii«a thaitrastaat #iAaul Iha canaent 
9I the town,t]iatlp,af thoaa*' in vham the danaa or taalalat 
ktta.placfd both tha fmd^ and his canfideime ? Havis the 
iag^tura theaama sapetvisiof oC these itta(|s^ as thajrhave 
of puUkk Bsm^y^ pabfiak afiaan^ fibd the^piddlok FV^^rif 
af the state? 

Philips and Bury was the case of a college, tt was foimd* 
«d hy 1^ private p^saa (WiHaam 9«apietoo). The rec* 
tar and fetiows were made a body^palitifek;^aiid by tiia 
fovider's statutes^ tha Mhop of Bacetar and bis sueeas^ 
ora wer^itooBtitQted viaitors^ Tha visitor deprived tha 
Metap/ Thf tatter brou^ an ejeetmeitl faa the lactary^ 
tame ;— i^itjiH Ghmaing to^ba rector. It did not accw to tha 
ffae learned judges of ^ Uog'sbaachy who held thi^ tha 
k|ig'a courts had^ ia Hioit case, juriadictiefo, that tUs being t 
iuMick cavparaiion, the bishop of Exeter had no jurisdia* 
tioo :-^hat the praparty was fuhlMk pfop$rtyy becaiiaa 
kedicBted to' a atiy txtmshfe chaaitabia use ;«-«n vse every 
k9y puhlick i and so tha college visitable by the king in his 
tourts, andno where else. 9%is would have made very 
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wkm^ work of. tbi^ djppi|te,^iNwii^ iha ▼Mtfr*«Ml Sly jBor 
vj, the deptived soGtor* ^ w. . . •, -o^ 

C. J. Hott'Md tfae*AlMe ef Iif>fd(iHiilM |«irt anwran* 
Mt dT thif docima--^ tf iwiiMMijrnftry e^oenlMm deTtttad 
iQ^^Miek m$e, lm« jMlcUJdb coi|iof»M0M,' abd «e sirib- 
jeetto no TisitatioD, bat merelj to tfto iConmon law of Iho 
Irod^andiB'tfaeediurt of -king't boiic^,-^.^vliere, and.ni^it 
odI ji aceovdiog. to tUs itooteioe^ aU ^siibebaTtoar of eoliag^ 
flfi ftiuftt be enqitked iiEto^ aod redresied, aad aHitbeIr cofif 
k^anies decided^ Om the ooo^rary, ihmji baU ^tbM tttt «ii» 
iior'a^otboritj wai^^ecoBUiioiiiliiirf^--^ tbefianbd^r b»r» 
k^ retKned in Urn so entbra a tsoafidaacetib^lie will adm^ 
liter joatice iiiiyaetnittj"-^-*aml ta tbe^goverMtaot <tf« tb«^ 
atkotioB fiMtbfMy exec«to>bit inteii^«0i*-^<^ttot bin deleft 
minatioos are ioat,'' aod^ uo^r tbe. dtcawilaaicetf oC iMi 
caJie^^^exauikmBieiii no other i^oort wbatMeT^r'J(8S).r i. \ 

C. J. Holt, in the same case(89)>«a}!:r)'ibat ecErporatieai 
constitalad for private cbarity (and be appiiea tbis to Exo* 
l^r Cbllege)-«re €nftr«fy prtfwf* and nfJbolfysob^t totbe 
rules, laws, &c. of tbe founders'' or donors' "and to na 
otbers.*'^ ^>'- 

- In another report of^'the sanieca8e(84), the langoi^o ii^ 
««But private and particnlar corporations for charity, (i^pply*- 
iog Ais to the same coitege) founded and^ndii^d hj pn^ 
vate 'persons, are subject to the goverfinient of it|^ W!li# 
m^ci them ;''-^memiiE)g here, the person who pt'titiallMlba 
retrenkues, not theklng* who gives the ebisrleri) AH-theNp**^ 
esspeAkbf colleges -founded bjriaditiriduab,. as aiib|eGt^ 
prtrite vi8itati6Q.;*-4^at thepropettjr as private propertw 
^i^aiidthe king, as baling no sajpeijiteodence, or coBtr^ui 
except that, which flows from the exercise of juAcii^ pow) 
er ; which wo shall have occasion to' consider berea^er. 

(32) 1 Blac -480. 3^1 L.Ray. 5 .-2 U. S0 £. 346^2 Kyd on Corjp. irc 
Seealso 9 D. & £. 290*^45* 

(33) IL. Ray. 8. 
(34)2D.k£.5fl(Jk 
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it faiu been ttated ber«5 andebie^Iidre) that aotii of it^a^ 
^T^iatkf of a sioiiiar nstare to tiie pretoot, hftye been fm- 
qHrajAyameadwd^vaiid ckangedbjrtlMegfaM tx* 

•taq^, the bomtdarioB of towin tttered,^««toi9i» dividedy&e^ 
* If I am cont^t in what I fatve atitted of the natnro ofonr 
toims and other civil coq^orations for government^-^saeli 
M vtgaid the poWtck poi«^7 of the country^^^the admiiiiB- 
tratioD of jiisticey &G«(3d) the arguaient . from {nrecedenl 
ia quite loafiplioriUe. There is noaoialogjr belweee tb(«0 
md eleMiosynary corpoBatmn* As' it respect eomittii^ 
4mwtilBf pmahes, and maHer divitioiui, «hy ahooid not Hm 
legiilatiirejr^^te thek KmUa, and idler them as yoeewion 
amj require^ jiiat as tbejr arrange the juilitia inta^iTismH^^ 
Jbijgadea, regiaiefita ? 2^0. Tbeoneamogeoieotit.iQac^ Eur 
tbti more^ coovenieit performance of some pf^the.d^ti^ 
which citizens owe the stale ^ a^d the other diYisioa, for the 
piore copreiii^tperfiftraaBce of other similar daties. ^^Tlmae 
sorts of ccMrporatbns,'' s^ys C. J.. 0ojlt<96), ^are sui^)^ 
tonofoonder, or. visitor, or particular statatQSi b«t to the 
l^neral and common laws of the realm^ and by them they 
have their maintenance and support.^' So Mr. Justice Story 
m Tcffret vs. Tay>or(37) f^ the kdp^lature may, under prop- 
er limitaticms^have a ri^ht to change, modify, enlarge of 
reittraio them" (speaking of corporations which exist Qnly for 
publick purposes such as counties, towns, &c.) <^ securio|t 
b^Fover, the property, for the uses of those, for whom, and 
aA^wbose expense, it was originally purchased." Do the de- 
iCsndants counsel contend, that if a. town should acquire by 
jgifi^ or otherwise, a fund for the support of a school, for the 
ioJuibitants of such town, that the legislature could constitu^ 
ikjipualiy anii^x another town, giving to all the inhabitants of 
the new corporation, equal right to. participate in this fund ? 

But it has been much insisted on, that this corporation is a 
publick one^and its funds, franchises and immunities have be»- 

(S5)4D.&E.244. 
(36; 1 L. Ray 8. 
(37) 9 Cranch 52. 
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iSftuse 4be {wMick, mmd lot M)ri{iMii?iiiar.kidmdaiil8--«Miv^t^ 

tuABreat ; and the legwhilttre ire tbe gaard^nt of ilUit ui lwi 
est ;-^Tbetrii»teeft are oiere pubtitk •geBt^iiid rembvMe 
At pleMure^ &C9 

This claimof right Beeoil to be flrattded, 00 the g c e a tooaa 
of the gtftf An indmdnal beatowa a siifti,the mcome to b^ 
dKapenaed hi charity, among sone fbw iadlridiiah. This m 
% linyted charity and'tte publtek have m> daks^ Bat he iM- 
iarges the fiind as his knre for hh MbanM»n eifilarges^-^ptv> 
Tides fer« proportiOBat^ increase df the bbj^ots to parttc^ 
pate in his bounty^-^imd to nalEe the tafaarity perpalnal pm- 
evires an satificialt^eing to be created, With tbe ri{^t and posr^ 
^ofdispensmg it forever, aecordi^ to his mind uid wilK — 
This opeiralea as d transfer of th% plf^rfy to the slat«; 
aed is a virtoal repeal of the powers and privileges granted 
by law to him as patfon and founder. 

The sUtte it is thonght have a right to say to this genera* 
oaa individiud, ^ yM intended this for us and not for yootw 
aetf:-^wby do you complain that we choose to manage it 
in our own way ? We know better what we want, and what 
will benefit us than you do. Depend upon it we will naaoh 
age it well." To all this, may not the donor reply, "I had 
rather do you the favour in my own way. I supposed I 
had your solemn engagement, that I might do so. If yon 
take back your grant, I wHl take back mine." This would 
seem reasonable. C. JT. Holt in Philips vs. Bury seems to 
be of that opinion. ^^ The mil of the donor is 'his rtmtem 
fior ordering and disposing of kis onm, &c. But Holt lived 
mere than a century ago. But where do we find it written 
in the law, that thone who are to enjoy the beneficial use of 
college funds, can claim,— -or that any person in their behalf^ 
or as theit trustees or guardians can claim to bold and man^p 
age the funds, and superintend the iostidition, which the i^* 
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f06#,^Uftt be l9ob«d for aaaMg Uie kgfts oon neripte. It 
attafliiillie belter fMidedt thtn tbe much older o»fe^tktit 
do&aoionit fevoded io-grtc^* It bArmoaioefi about as weU 
wiUfc Hie ]aw» «9 tjMs dofctrines^ a ae^l of modern pli]taBthrQ<> 
piats, the baais of whose system is, ^' that the laod holders 
^re. QQt^^€^|me4ors in ehii»f»*— but mere stewards :*— the land 
Ml. the p^pl^'s Caurm." 

; ^his beoeSeial interest in the alate, which i« every 
tl^og, (if my timg Uke what ia claimed^) — bow i« it to 
he enfon^d? when violated, what is the remedy ?t*^ 
WlHild ap a<:ti9li lie ia the naaie. of the state^ against the 
pOffpMration,. to recover the coUege lauds ? And as to the 
geiJ^€p*Beseiit«fthe ioslitiitieey eould the state confer a de^ 
gree in the airta ? (I admit their competence to. judge of the 
qiiatificationa of the candidates)^ — could they appoiaty or fo- 
mo^^ an officer -of the coUege^? We admit the right of the 
jodiciarj to enforce the lniBts> as far as courts have ever 
gooO) or onght to go* But this concession avails - the de* 
feadaat nothing. Has the state no way of enforcing ita 
ri^ta bt^ by its legislative acts ? This proves that it has 
ao aucb claim in law or justice* Every legal orequitabte 
right has its remedy ^ 

• When tbe state asserts its claims to disputed rights by 
legislative acts, it is an adnuesion that its claims will not bear 
examination* 

- Ia it pretended that the stale has the same estate and in-^ 
tereat in the college lanids . and funds, as in the medical 
hMittse?(S8) There, the state secured a title to themselves in 
the land, before they erected the building, and then becaoie 
paoprietort of the land, building and all : and so made a good 
speculation out of the coHege, As to these, no one faaa*ev- 
m celled in quei^on their title. 

But the truth is, the right now chiimed for the state, is a 
Kate discov^y. Did the state of Vermont understand that 

XaS) See aet SSd Jane 1809. 
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-this i^ate iiiade any such cteitn, whm tfc«y (VcroMWi) 
the liberal grant of lands, mentioned in the sWement? Wert 
those lands granted fw the exclnttve benefit of New-Hamp- 
shh^e? What act of this state, before UU, asserts, or l&ite 
at, any such claim ? So for from it, that di tfce proeecdiiigs 
of the state imply the contrary ? 

In the act of 1789 granting lands to the college, the pre- 
amble states, ^* that the institution had been and would be 
useful to mankind in general, and this state in particular/' 
the grant is, "to the Trustees of Dartmouth Cdllcge thefr 
successors, and assigns forever, for the benelKt of said ct^ 
lege ;" — not for the benefit of Ncw^Hampshire. It is well 
known, that colleges are intended, (and are atWaysso admlih 
ktered) to be opexk to all ;^no regard is had to state Itnei. 
Conditions were annexed to the grant, implying'that without 
tuck conditions, the disposal of the avaiils of the grant was 
entirely with the trustees ;*— " that in the expenditure, and 
i^ieation of this, and all grants made by the state, the su^ 
preme executive magistrate and council should be incorpo- 
rated with the trustees.'* — The grant of 1 SOT contains simi- 
lar conditions, and declares a particular use, or trust, in rela- 
tion to the avails -.—appropriating them ^^ wholly and eXclw- 
sively^^ to assist the education of the indigent youth of this 
state. This was hardly generous as it respects Vermont. 
But the legislature had aright, with respect io iheir ownih 
be selfish. The trustees, in relation to the avails of this 
grant, are to be "responsible and subject to the direction 
of the legislature, for the faithful discharge of their tnift 
relative thereto." These conditions, the state had a right 
to annex to their grants, and when the grants were accepted, 
the conditions were binding on the trustees. But do nut 
they clearly shew the sense of the legislature, as to theff 
controul, — or rather want of controul, oiPer the other funds, 
and the college government ? 

This claim, in behalf of the legislature to pass the acta iii 
question is just as destitute of matter of fact to support it, 
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iMlyiMi Am SBiyuonptioQ of: the factv it is, of just reasonnig^^ 
wad of the, aatboritj of precedents. 

rTbe donations which consdtnted the college funds, the 
^barter in£f^ms. us^ 'Were made f^r the purpose of '<chris« 
tianiKing the IiM&ns," and they were so applied for some 
time : aftem^i^ ad<Uti(nis were made to that object, and 
to ^' promnto.learfiing acnong the English," and ^< be a means 
to supply a;great njtimber of churches with a learned, and 
orthodox otJnMry.^' It appears then, that Dartmouth Col% 
lege was erected for the <^ education and instruction of youth 
of the Indian tribesy in this land," in all parts of learning* 
necessary foi?; civilizing and christianizing the savages; and 
allK>:oC En^ish .ycMith and any others.'^ What interest 
tbemhad the province of NewoHampshire, in this instilu- 
tion^ except, ihat it was located within its limits? 

Suppose the 4rustees, immediately after the founding of 
the college, had aiad;e an ordinance or law, (they had power 
to make such, $is might tend to the good and wholesomo 
government of the college, and to thepublick benefit of the 
same, not excluiding an^ person (romfree and equal liberty 
and advantage of education^ on account of his speculative 
seqtiments in religion) that none but subjects of this state, 
should receive any benefit from the institution ? Would not 
this law have been a violation of the constitution of the col* 
lege ; a perversion of its funds ; a wrong done to the gener- 
ous contributors ? If so, with what propriety, can it be said, 
that the. college was created exclusively for the inhabitants of 
this state ? That the state are cestui que trusts^ and have the 
whole beneficial interest ? 'Was the christianizing and edn- 
cating the Indians no object in founding this institution ? It 
b believed, there were no Indians, within the limits of the 
province. 

What is the nature of the interest vested in the state ? 
The benefit of having a college erected within its borders : — 
This benefit would have been nearly, or quite aj great* if the 
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location had been, on the western, Jnttead of Ae- eatitniy 
bank of Connecticut riyer. Let it be admitted, that tlw 
people of this state derive a benefit from the college ; what 
title does this confer ? Is there not always a benefit accro-* 
ing (o the publick, iVom the useful employment of the facul^ 
ties, and property of indiTidnals ? Here the benefit is tooex-* 
tensive for the purpose of the defendants 'argnment* If the 
legislature are guardians of any interest, it is tbatoftlie /ti^ 
dians in this landj and of the English youth* Who consti^ 
tnted iimn guardians of all these?— not the authors of this char- 
ity. The legislature appointed themselves guardians. The 
truth is, the legal and equitable property is in the trustees, to 
be applied to Indians and others, in their discretion^n tlie 
manner usual in colleges ;— ^subject to the controul and su- 
perintendence of the judicial courts. The donors might 
have established a college, for the exclusive benefit of this 
province ; but they did not. It is sufficient to say, their 
mews were altogether different. And so have been the 
views of all tnen in this state till now. 

But it is said the annulling of the college charter works no 
injury to the trustees. It is a sufficient answer to say, that it 
hinders and prevents them from answering the end of their 
creation; the end of their political being. — It takes from them 
the power of administering the property entrusted to them by 
the donors, whose representatives they arey according to their 
declared instructions. The rights of the trustees and visitor^ 
and governours have been stated and need not be here repeat- 
ed. Sitting in the chair of the founder, they have all the 
rights he had. These rights are infringed,and tEey are hinder- 
ed from performing their duties. They are deprived of that 
controul over the property, and that power of inspecting and 
governing the institution which the law has wisely said, re- 
mains with the donors. The munificent Dr. Phillips, late 
of this place (Exeter), gave all his estate which was large, to 
charitable usos. He liberally endowed the academy here. 
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which 1^6«r8 faisnanie, for the edticatioii of yoath ; having no 
r^plrd to town; or state thibs; id the seketloii df objek^ts:- He 
procfired ai charter from the state; cdnstitatiDg himself, tod 
KiB nominees trustees,, with powisr of perpetuating themselves, 
aM 6f selecting the objects of the charity, and of gOTernin|g 
the inititution. Can the legislature substitute tbemselvei^ki 
the {dice of these trustees, iii relation to these ^ powers and 
dtities ? Is there one man who hears me who believes^ ik^ 
Dr. Phillips would have made the donation, had he ent^** 
taf ned aiiy suspcidn of the fact ? 

' I know it has been objected to us, that ourdOctHlie phc* 
es this itistitutien beyond all qontroul ;— stakes mwajKaMse^ 
cwity, that the beneficial uses4ateiMled by ^tfie codtrA^Hort 
and ddnpfs,' will be enjoyed ; — is at vat^iiee with the just 
claims of the stete^ td ehttvtbi md protect the interests ef^ 
Bteratdre. - 'i . •• 

If these objectidns were founded' 4n'f«ct,' it wduld go fftr 
td i^ew, that what I have staled, as the dbctrkie'ol^i^e cbm- 
mon law, cannot be cortect,-M>r if if be the EngHsfa common 
law, it is repealed by the tevolutfon; and oiir free edntftit«» 
^iniy and of course is no longer bin^tiig here. But hew are 
the facts. We sire so far frbin denying the right of the 1^- 
islature, << to spread the advantages of edueatiflllR,' rtiroiigh 
the various parts of the state ;— to thet^isfa the itffekiti of 
literatltre and the Sciences; abd ril seminaries and puMick 
schools ;-^to encourage prii^ate and publick institutions, re- 
wards aild immunities, for the promotion of the arts and sci- 
etites," — thdt #e hdld these to be among its most important 
duties ; — aH 6( which are violated, by the acts in question :^ — 
These duties we believe to have been at all times, too thuch 
neglected, and by none more, than by theJegislature of 1 81#, 
who in wordsy acknowledge theu* obligation and importance. 

•The legislature may erect ih university, consisting of as 
many boHeges as they 'pleaf^'; and endow the institution and 
govern it in their own way : But are not at fthcrty to xher- 
19 
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•rvplfdf for Ibe porpOM, iod eadbnTMl bjr fl^MiicMt imi^ 
wi^Bali. We M4v <tet the fom^ Imw oWmd CuvMrf^* 

prevtBt alt cfanrilies of a peroieMDt Mtvrt, foiuid^d bj indin 
^idttali. > ' 

' W« «r* ae iiv frov pbeittg tUs isslitotmiabov^ C0»to o< 4 
gkift wtt claim ffc U Ih^ protectiiNi o|^ tfae law, ag a«rat .wk«|( 
«« coiitider,.as i|.d«Mljr blow 4in«d «( itsfx^ace^ bf tbff 
persons exerebtng the snprene p^fvwr <of tbeatate, i Asd 
wbte, anfd bjr whom, ha» it ever beeo iwmi, tbat tbf in* 
stkifetioa, ila adtoinistmtors, pr#^itjr^ aMl ipgbtft are all a- 
a wti a Me kk 4h«kw, ai4pi<^pef aiibjeeta«Mf j^dieiai enqiiiHrt 
^tbrt: ibe juiliciiil d«partBiWt of tbe ^avamoHHit w4iiob Ml 
/•Hd •fightt#. prelacit Us. aigbl»» aotk rtdreaa ita wiseqpi4:i» 
bound to enforce tbe performance of all its duties. . On iUf 
^\^U we b«iye, been eicpllciiiftow (^^bitginning^. 

Jkn iistitatiiB^ Jibe tbSs^ Mpiete^Ued hj tbe ju4i4;j|inF^ 
eottld not exist ;j mrt wieDotiwiled by- t^e laar-i .w^;!Mif 
MJaanoe. hwytet^ol a bemSi' Tbe^cbiivteiE'iDajr k^ ^ f|[»eal« 
ids fm c^tiir^ lM)oi0n to tbe hf^^ 4^11 ^wtiaotg a^d jATipi^i 
bttv^aa 4bia eorp^Ato body ao4 ^^^b^s- are apthiii tine ju* 
risdiati9n,fir eMf ts(d0)^ ... 

. As U f^pec;!^ ^e- slater. and Ibe iol#fest ibspMMcbMw 
in^ Iiter,ar7 establiiJiBieii^s^ it is for tbe judiaiarj io • pr<|* 
tf^t tbese iotec^sts^ and;. mi4e tbeoi. effisctusi i — to keey 
ibis c^pof cation wii^m tbe Uimts> preiiciubed by tl|e cl)art$f^ ' 
l#4 tbe Ifiw o^tb^ bmd- If, tbe ti^usteea put a vron^.c^- 
atriKCjUfpon tbe d^rterptbe^cppatitutiionr orjaw of tbe 8taj(a, 
f|Rniake,|ttatptes repttg^Q^^i^^A^ » tbe cojufts wil|.Gc\irM«t 
^t frf^f^mx% ; cpmpel it, toy act up to tbe duafgu of 4ta fy^^ 
d»^»amA to ptppijc tbe corporate pcv^rty fot^wc,: to tte 
mes intended by theai, and to 90 otber fr— tp gOTer|i tbe ' in- 
ititution aecjiNrding to its fundan^atal laws—juat aa |be d^ 
C^tWa»«ft. 
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^4bmM9m ^ -4a rMtram 8^1 uhnueu of M»t |-->«fo pr^teot er^^ 
^ VMOb^j oftcer aad stodiMit of the- tcmaarjr in ibe eefoji- 
m/^A of Us rights sod |iriTilege«(40). 

Add vkere the trusteeg or governoBrf hat«, as Ihejt hwm - 
ItMNt-cato, wt only tfao poiv^ers orgovorninetit^ but the le- 
§Hl«Mitey «h1 are entrusied witb tbe receipt of the rente 
•nd piofitSy U it eleai*5 (bftt with renp^et to tbeso,- they arf 
^iHnidored as Irutlees, and are accoantable for all- breaches 

-of tBPft. 

Lord G^nmissioQer Ashuret 8ajs,(41) ^ 'There is wm 
dwbl as a^eoeml positioo, tiiat this court h«s a eontraiiiiiif 
^mtUt' oTer alt ofaarttidbto tastttifttkmi). A» Rltle doiibi is 
4hef%. I3wt tlri»)00«rt itiil grant im kijaRettoi], wheoeTev 1!% 
properly laid before them either by posMveor probaMe hn^ 
fdofiOOy that tlrer trasiees «i^ aicffit^ in a manner ineoBsisfeiit 
#ki Ae'trdst ; «t)d«r&' eMret dd^g, or about I0 do, wfalit 
4rM*btodofri«ieAtat to tbe charily /^&€. (41^ 

^ •fimyaiyA'Vartobs^arethe oc<^stbtift, iHiibh May erfl' flfr 
MfHMerfereneeof flfej4idfcialcbhrfe(49): and the exerclMi 
46tlte8eijudteialtioirervi^nrot deemed inconsistent with'tlfi 
TlsitstorTalpoirery which we ciahn for tbe plaiotilft t^^Buttl 
Itf ftbf I0 bd cartii^d so far, as \ti interfere; with ffae discreftoiv 
4ty powers, confided by the fbimd^rs to the trustees -. — the 
^jfew^t^'ofselccting the particrilar persons, who are to receif e 
A?o benefit of the charity ^-Jofmak^n^ ^ratifies, atid Utiles, not 

Sriibdtis/tstent with the laws of the state and of the institii^ 
<fion;— of interpreting and cnft)rcing therti within the Ihnita- 
^bhs before stated ; — of prescribing the course df edacA*- 
^bri, &€• &fc.i(44). As to all these, nerther judicial courts, 
Ubr^tiyothefbddjr of men can, or' ought, to sobstrtaftte tbdr 

* '■(4oV5Vo.479. ' ' 
:. an 3 Yeas. Jr. 49^ . ^ 

(42) See 2 P. Wms. 326.— Duke cIiap. uses 09. 68 i.— 2 A tic -1 65.-2 Vez: 
Jr. 49. S. C— 4 Bi-o. C. C. 167. 

(43) I Wo. 479-483.— 1 Blac. 480-4- 
(l4)2Ve8.Seiii%"651. 
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4iBmiftMii io the piaoe of die donor's dfatereAiaoy oc i 
ytsttora or trucJLe^s ; — for thm lawpntaoNt, mdl 4Maki%lil» 
lyyia favour of tb^ latkr. It a^js oa tkMO 8ulit}M|lk%liMg|r 
liave the osost dKcretiofl.--^Wb^*e4be.dwor9 iiair^ 
the discretionary poner, esaentiatlj neeoa^mry ia ccoductivg 
und goveraiog all charitable instkutiom; thereit ought t#.re- 
mainy as long as it is exercised fairlj, soondljr, .wkhotilfAi^ 
ttaiity, and free from corniption(44) till sone bedy of dmi 
shall be;fQyod| belter qualified fmr ks exercise; and miwe likm 
ly to fulfil the doiiors bcpeTolent iotentioas* lamvccji 
this body of men will never be, any legislative MsemUyi i 
atitated like ours. ) t 

Oa the subject qf judicHdcopitro^ over literary iastUotioMy 
I need not be niore particular^ or nfer to tb^ eaites. Wo a^ 
laH k }« the fullesl: j^leiti iq which it bas boon carcied by the 
carreiilpf tliepitbavities. , t - 

Respecting the le|^atiye fomer over eleMicpynasy mt- 
j^ocatioiis, we believe it to beaanph tbe aaqoe^ as that over 
private persons, ^tpA private property. The charter «aa««t 
Im rfpealediji^y a legMatiye i^ct« J^t caa ttie . legislature 
^ass any acts alteriog the charter, qr ? ef pfctifig tbe iotanri 
4^vfnimeat or maoag^naent of th^ affair^ of the corpcHpalidtt, 
oriaaiiy way interfering irith its special powers,' and privi- 
leges, witbeut ifs^consent^ ^ilt with t|ie assent of the tcua- 
tees, who represent the founder aqd donors an imperfect, Qr 
inconvenient organization, may \}e remedied ; and ^och dl- 
terations made in the power of visitation, as U may be pre- 
sumed tbe donors themselves would have desiired. The act 
of this state of 1807 granting a tract of land to tbe college, 
very improperly restrains the grantees from alienatiag^ This 
greatly reduces the value of the grant ; and ^o apfdicatiop 
. of the college, may be remedied. And generally, ia.tbe 
case of private corporations, as in the case of private per- 
sons, special acts may be passed, when the consent of al] 
parties, haying an interest is, obtained; 

' a5)2Ve5. Senr. 551. 
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9 .iffk|iwipwireto ftmvD) &^i tbere id no aawiliiogn^s itt 
jaa^Hdm^et pfimt^'mtftumiiom, to apfMj for sucli actau 
It jiljGMi|4offti9t!Miev4^; ttol «H^ applicatioiis faavebeea 
4«>feeqii^otl}r90M}e* ^iQiiw.viifomidod thfn is the cbacge, 
4iMtoiirddCtriiie plftceB this iii»titiition aboir all eontriHil ? 

• Wo ^* noir icooricter ttihe r^m^ning objection-^that it 
givtaTMraeciHity bt^oftiojaymentod the benefila iotead* 
«A } — ^no MCiiritj agaifwt a totat^efMU'tiire from Ifae cbarita* 
UefMrpdfeavf tfao:'dd^ort* . 

. On.tU8'grdamlAP»*che»fdiyjBeetouro|i|KMMiiti. Iftb# 
^bJ^clioD ia well founded, it wJU oertaioljr hsve sone tei»- 
dencyio sbew, that the Uw. is not quite so.wiae, aa we have 
rqpregnlitedat^ to be* Tbe;^ai«raient ab tnconvmiMt^ is a 
^w^ul argument to sb^w what the law is. 

• y.OneyOr ii^n «idividuiiifl> (the luimber is iinmaterial) pro^ 
pose to dedicate propert j enough to fouod and endpw a co(- 
kge ior ; edttMtion* Tb^Jlxoo th^ir pfam. Obtain the 
jMWtioQ of tb^.^hipreve powir of the state, m which itis to 
jbm iQtaied ; tha^ is, th^y .otitaia a cJNirter. . 

Tfaej t^ep^otves hecjame iiMMNrporatedy as frastees, to d»- 
»fl»iM^th(; charity, and goTora the, intttfution. The case 
^froidd be the same, if, by theieconsfiint, olh^r persons ihoald 
}ie iocorpocated astru;t«es — The trust^s have power to 
.pexpetyate themselyes. Tha dedication to charity^ is irm- 
vocable. The law takea the institution uader its protection, 
^jad aecures it aU its rights, and compels it to perform all its 
4ttties. ' ; . 

. - Oan any better mpdebe^f^eyised of continuing, beypnd the 
Jtfflits asaigned4>y the author, of aature to the donors' lives, 
Uusatf^ charitable mind osii vmiv^. which was iothetp? 
Jbinot this the general sentiment of mankind ? — Are not our 
^^eharitabie corporfitions perpetuated in this way ? The very 
JMieial and highly respectable founders of the theological 
-tjoaiikitioii-at Andover) provided a set of visitors, with pow- 
er to perpetuate themsehee as the best mode of securing for- 
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«¥er instfttcUoB m tbeol^if , id fhat wff ih«j immmi Vh» 
moBt Bcriptural-aiid cc»reo4 ;~tii object witii tbeff i wd om^ 
vhic^ Qor lei^ture bave deeoMil crerj- wagr pr«|Mr(4#)^rv 

Dr. Eleazer Wheelpck oeHaiiaj» tboog^ i«. Hn gtp iifc; 
sented, that fiar << maBj and weighty fWMN)iia,^' it was aS|^^ 
dienf| that hki friends ihoidd he pf the 4oc0i|Mratiea frm 
peied for Dartmoath College;— -«iid» thiA aa tt the tfualeti 
in England, '< it nrng be «|C|iectid, ii^ Ibey wmaypoint awn 
cessors in time to come, who will he q^MManma B(^hrU wM 
4JbemseIi^ea;~wbereby great good may, andwUl ac^nie* 
many wgrs, h» the iQStitQtiooi'' fcc .-*«. 

. Thiiespas^MieBwas«reaaoiiahleoiie,aBd haa-ae ^ehr a d 
the BaBCtioH of lord I*oi^fahoroBgb'8 powerful miad^47)< : • 

The power of hiding the property, «|iplyiiig it, $mA i^ 
^epecting and f^eroiog the institutioD, n«tt he lodgtd sMie- 
wbeee. The parent, anstiooi for the wplfire of bit oMipriin; 
has devised this, as the best mode^ of effectuatHlg hUHntrnk- 
tiona^in all tiosa to come. If he has not devised the- beat 
mode ; — if, confiding Ae power of filling vacancies to Hih 
•jpyvecmor and council of Hke state wonld be more IBcely tci 
secure the appointment of men, of thesanu tjririi ivM Mr, 
/oaifMUr; still .the founder has a right to judge for bimsell^ 
and it is not with a very good ^ce, that we, claiming tha 
benefit of the boenty, should undertake to be wiser tbanovr 
benefkctor, or qoarrel wkfa the terms of his gift. 

It is not my intention to call in questiott the fitness of tin 
legislature for the exercise of the powers confided to tteaot 
by the constitution. But it is my doctrine, that they bav^ 
no power to change the eonstitntioh tf this^seminary with- 
out its consent, or to exercise any visitatbri^ power oyer if. 
Why should they have this power ? Is it coderred by flifli 
cladse, which makes it their duty to cherisltf he interest oC 
all seminaries of learning ? WonM the el^nge c^- eoastlHt- 
tion .of tbfs literary seminary for mnutfple, at the flMOlive #f 

(4rt) See aet of 27 Jime 1 W6, Sect. «. 

j(47) See 8 Yez. Jr. 619, kc. Ex parte Wfiuisluim. 
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tfUi ll^Mtte ftr tbe time beiog^» hktB & teA^tenej to aecdrtf 

tt(^|rer»hi»^ce of the insfitiieioa ?— 4Valtie ihiiitttiie^HjBite ad^ 

ailtikeraioni ^WtKL to tlir dteorB-^hboye oSf tMMjgflr 4elSroii8 

tl^ttscute iketf wtH f-^WouId it give secnrity and inspire 

cMMkiii^i in tfie oficers 'and ' inBtructor^ of ttie college ?~ 

WMlM A^ leglMattite, e¥ Hb committees, be aii iisefnl, oi^ 

€M(VMeiit'fdruhi, for the Inspection^ and contWiul of estali^ 

HHliients <iMia nature' and for s^tflhig their disputes ?(4^ 

Jtesd above ail woilld ihdivldttals> if not sdfl^red to conduef 

the charity according to their o#ii judgment and coMciei^ce^ 

Md agreeably to the constiftition they prescribe, Ibtmd sbd 

MMM^Htei^rjr^lihstttutions ^^And' trdiild paVmA houhtf 

sttpfitf thkt efficient^, which the 2ed and beneficence of 

itfi^dnald are capable of giving to a system of education ? 

^^liPthcrellsanj^reliaticii to be placed on the opinibns of 

IMhied'meily foi^tified'by oiii"' own e^^perience, no body of 

miern cati W' imagined every wsty worse qualified fdr the ex- 

ittiie ofthe powers now claimed for the legislature. Some 

cf our most €iii;|^^i'et)ced statesmen/ wliile they tell vm that 

ftis departrnfflns much disposed to extend tfie sphere ot 

iHactitity, and draW all power hito its impetuous vor- 

t^, l^pre^ent^it, frbm its want of capacity for deliberation,' 

>t^(Mi passFon— -and from other causes, as exposed to ihi 

itftrigues of executive magistrates ; — its policy as fluctuat- 

ing(4^); — ^its sudden changes, and interferences in cases 

amcfing personal rights, becoming jobs in the hands of en- 

terprising and infioentiat speculators(50). And why should 

there not be persons ready to speculate in college property, 

ahd college' offices, as well as in other property and in other 

olBccs? We^ave been assured too (51) that the legislature 

dfoneofdu^ niost respectable states, "have deliberately io- 

tt'ifered wlfli cases notoriouaty within the jurisdiction ofthe 

(48) 4 D. & E. 243.-2 Vez. Jr. 619. Ex strte Wranghtnb 
(51) Coop.Jait.4dS. 
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ei^tablifihed courts ; a^.^bM fUm^ of Um caM|i»,|i|iirhi6L thip 
interfei^ce has taken placet, w«re irrtmtibl^ l9(licima.^% 
It ifi^Qot necet&arj.for my presaot purpose ti^ I Bhpffjj^ 
f^opt the sjentimeats. qyoted in ibeif:, fiiHest. extent* — ^Bvt ^^ 
ter faaviQg.itiade these quotatipna it is but JHatice to omr Uig- 
isilatqpe^ to^^eclare my belief that m exerciaipg their pi^m|i|y 
they have bcjen, in g^eral, a9 correct aa their Daji(^b0«fp« 
^he evil S^9 ip the nature of tl^ body, and its tflf^ ui^tpfw 
far tbi? .work ;-*fiod its liftbility to be drawn ip^'ljjU^^tttl 
indiyiduals to, act fmi of its proper sphere. 
i It baa b^^ of tea said that, the legislature hai^. no motivo 
ip c^ivqrt 1^ e^itjr frofn the uses dechgcffd. I ^fF^ 4N$ 
^ is and always will be the true interest of tb^ fJt^ ^ ahr 
s^n from all injustice — allmeasotes which. shall^diyert c^g 
itjest to improper pnrppses. But let the power 4q inte^jjjpre 
in respect to private charities be conceded and wl^re is ,9||| 
security against abuses ? Is it uncandid to say that the ^i|^ 
may arrive;, when . (hofie )hat may be called to guide oijk 
CQfificils^ and to c9mp0.se our legislature, m^y not be so dif^ 
interested, and patriotic, as our present ru|||^ It is posi^i* 
hl^ th9.t,tbey may be prevailed on, even at^ the hazard of lq|^ 
ing th^ir offices, (if there should .be any da^Qer of that). to 
couvert this institution into an instrument of party^ and 
chaage its trustees and officers to gratify private pique, or 
to raise an iniluende favourable to them or their friends. It 
is certainly within the limits of possibility, (I do not say that 
itj is probable) that this, administration of college t'evenues, 
and college afiaii*s, by committees of the legislature, m7ght 
prove in the end as hurtful to the state as 4o the college^— 
by corrupting tlie members, when less virtuous than ^at pres- 
ent. Inhere i^ every reason to believe, thjit the spoils of thp 
monasteries in another country was slttended with this per- 
nicious efiect. 

.' * ' ' ' 

* Reference h made to an act wfaidk t£[e.bMii^F qT^ Ii4e|: to ^ laws iMs 
aahamed to ioaeit. 
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'We bave Bbewn how abOBoa of t^oat may hi' eorrectedf 
when the revenaea and government are in the ba^da of Ae 
corporation : and, I tbiMc/'bave abewn that in die exerciae 
of thepowera^now claimed for the legislatore, there may be 
lAiiises. L^t our opponents shew hoir these can be cor* 
retted. — ^Who sbal) viait the legislature ? duis cnstodiet ip» 
808 costodes ? Phillip the Second of Spain, husband of Queett 
Marj, bad a mind to be appointed Regent of England, (all for 
tli^ good of the English nation no doubt) during the minority 
of the child of which the queen was aupposed to be pregnant ; 
«— and offered to parliament accttrti^jf, to resign the regency^ 
OB the child's coming of age. It was n^url^ carried Jn the 
house of peers^ when lord Paget stood op-aili^aatd, ^<Fray 
my lords who shall sue the king's bond should he' happen not 
to resign." 

■ If I. have succeeded in any degree in my attempts to 
^w, that Dartmouth Cdlege is to be regarded as a private 
corporation,— ^ts property and franchises private, — subject 
to the same judicial and legislative contfMl,a8 individuals and 
(bm property^ aiBd to no otfier ; — and that the circumatance 
of the approprUmon of the property to the use of a cdltege^ 
founded and governed Kke this, no wi^ alters the case ; it 
wifl fibt be a difficult taak to shew, that the acta in queatioB 
violate the constitution- of the state. 

Aa it respects the charitable fund, the acta take it frou 
the holdera without their consent. The 2d article of the bid 
of rights gave 4he plaintiffs << the right of acquiring, possesa^ 
ing and protecting" thia fund, and the law gave theii' the 
power, and made it their duty to apply it to such uses, aa 
^ donors had declared. The 12th article declarea thilt 
<^ every member of the community (and this embrace 
corporate bodies, as well as individuals) *' has a right to 
be protected by it in the enjoyment of his property.*^ 
What is the nature of the prQtedion afforded by these tegis- 
4ative acta T It has been said, indeed, that by the same Ifih 
2a 
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act. it is toipMd, that the property of an iadividaai 11117 be 
Uketi frokHsfaim and applied to publick usei, withotitfais coq-* 
^ent• By.tiie coostitutioa of the United Sfaies (amendmcul 
v.) it is d^tolared that ^ bo private pro'perty sfaali^ be taken 
for publiek.iMte without jirat compensation." I admit that 
when the publick safety, or even convenience requires tb^ 
bnds of the plaintiffs for sites for forts, arsenak, for roads, ca? 
nals^ ^c. on payment of a fair eqniTalent, they may be tak^ 
•n, in the same manner as lands of individuals.. Do tk^ 
defendflmt's counse) mean to be understood as contendifti^ 
that this clause ii> tbe constitution authoriies the stiate (<} 
take private property of individuals against their will for anj 
•ther purposes ?-^or that the acts in questbu cair be ymH- 
fiad under this article ? 

As it respects the corporate franchises, I conteuid tiiail 
•Iheie come under the denomination ot property. Tbeplam* 
tiffs have an incorporeal property i% their membership) 
franchises, and privileges ; These have been wrested from 
ifiem, and have been bestowed upon others. If this act of 
Ticjence had been committed by an individu^, tbe plainti^ 
by the 14tb article of the bill of rights, womd have been en* 
titled << to their certain remedy by having recourse to the fa|p$ 
-*-**to. obtain right and justice, conformably to tbe laws." B^t 
here the injury is done by tbe legislature,^ undev the form of 
legislative acts, and nqder colour of law : But this vioiatien 
ef the plaintifEa rights is not the less an injury en that ac* 
count.* 

' The fifteenth article declares, that <^no subject shall be 
de^p^iled or deprived of his property, immunities, or privit- 
feges but by the judgment of his peersr or the law o/lfe 
i^nd .*" — which surely means in this place the same law which 
governs subjects in general : and not a statute or law which 
itself inflicts the injury,! and does the act forbidden. Such 
a doctrine seems absurd. To be deprived of property by 
the « judgment Of one's peers, or the law of the land," is the 
same thing as to be deprived by due proceavof law. 

Digitized by VjOOQIC 



It h adcmtted, that the plaihtiflfi, both as a bodj tHrittick^ 
rmnd as indiridual members, tike all e^her corporalte«i»| and 
members, are liable to be deprived of their corporal^ prop* 
tetj^ andlraoGbises, for caoses known to the law. K these 
acts of the legislature, are attempted to be justified on ffae* 
grotind 4if forfeiture incurred bj the plaintiffs ;<^t)n, they 
Violate' the constitution; because the forfeiture wtthout 
which there can be no deprivation has not been ascertain* 
ed in some ^ due course of law'' (52). Our statutes of 6 
S^feruarj 1789^ and 19 June 1794,(53) ar^ predicated on the 
Idea, that grants of land, the privilege of erectfaig bridg* 
60, canals, locks, &c. are compacts lietweep the stale, 
abd the grantees.' It provides that disputes between them 
concerning the performance of the conditions, shall be 
ttefermined by the superior court as a court of equity. 
These acts declare that *Mhe liberty and safety of the 
ftiAfeci require, that re«grants of the same property and 
privileges should not be made upon mere suggestions, with- 
out the intervention of proofs, and trial by jury, accorSi' . 
tng* to the constUution and lawSy to ascertain the perform* 
ance or non-performance of such conditions."-^The partres 
IdBTected are to be summoned, and the trial to be by jury.— 
This language, as dignified as it is correct, becomes a legis- 
iature.— -It was worthy of all imitation. Instead of the state 
asserting by act her title to what might, or might not, be her 
own, according to th^ fact of performance, dr non-perform- 
ance of conditipRS by her citizens, she goes into her own 
courts, on a level with the meanest of her subjects ;— ad- 
fbittiog, and correctly admitting, that in privileges, and the 
tight to impartial trial, they are on a level with her(54). 

In the casle at bar the acts are a legisjative sentence of de- 
privation, accompanied by a writ of seizin, in favour of the 

(52) Sec objeedons of th« «' Council of* Revision" of New-York (33d Mar^ 
1798,) to an net of Uie assembly repeal jng the geant to J^n Fitcii ^ 
the << sole right and ^yantilge of making and emplojring Uie steam- 
boat, &o. 

(53) N. H. Laws, Ed. 1815, p. 07—73. 
154) 7 Johns. 505. 
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Mivet|i|y«ito put the pai^y itit& p4lH»^bA>Ki{^f At pioper- 
tySfmwA a bUl oC paiBS Jtod peotUks, to pot tlw trmtew 
4>utpf(boir oflSk^s* 

If tbi state suffered an mjmey by the piaiotife' elaimitig 
lo exprcift^ their corporate CraocbiieB ; or by their riobting 
t^eir tfmty the Jaw was epen^ eqmtily to the state) as to ^ 
eUizctdi* tf this corporatioo is so cooatituted, and tt'amoii* 
archical teodeocies are such, as to dissemtaate poison amom 
the citizeoa of our repobiiefc, — ^if t^is instittftioii be the 
monster, we bare beard of^ wbiob devours aQ charities, aad 
converts even charity herself into atone, the aoooer^Hthtf 
(^barter, is rcypealed the better* 

I do not admit that complaints of this kind, (if any siraii 
bare beea made) are any thing more than etideocei thattji 
f< controver9y" existed between the alalei and -this l^tfli«i 
seminary, concerning *< rights" and «* property?' clakned .bjr 
the one, and denied by the other : and does not the WA-suh 
tide of the bill of rights << secure" to the smaller bodyy.in 
this controversy, '^the right te a trial by jnry ?" Does this 
article only etmbrace individuals tmd [urivate corporations, 
leaving the state the more powerful party, the right of try*^ 
in^ their own causes, of obtaining redteat for all tbe injoriea 
done them, not << in due course of law," but by theiv own 
8^ct, finding at once both the fact and the law. I hope the 
time will never come when such doctrines wiU be popiriar. 
If they ever receive any countenance, in our government, 
from any of its great departments, it will behove us in At^ 
ture, to speak more respectfully of other governments, e^* 
en of^ that of Turkey, than we have been hitherto accnstofi^- 
ed to do. The plaintiffs bavebeen deprived of what they 
claim as their ng*A/s,— have they had any trial ? 

OurcQnstituliondeclare8(55) that "it , is essential fo th^ 
preservation of Ihe rights of every individual, his property, 
and character, that there he an impartial interpretalion of 

(55) Art. S5 
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itte knrsr and imparliftl iidiiiiBistratioD of jiis^e :— imd that 
^^t^s thefi^ of ev#rjr citizea to 4>e tri#d," and to havo 
his causes and controversies tried, << by jbdges as impartial 
aatiia lot of bufi^aDity will admit.'' While I entertain the 
lughest respect for the tegislatnre, a& a Itgislalnrej I bate 
do besilation' in saying, tfaat a8ji$ig€i Aey are as bad as the 
fott^'homanity can possibly adthit ;-«-t(iat private property, 
la&d eliafaeter wmM be aHogetber unsafe in such hands. 
'^»- If Acre is any thing established hy our constifution, it is 
"MMttiie legisHitive department of our government should 
4tl»taililrcnn the exercne of judicial power, an every tbay 
MaUy imomf^eni to the task. It is not merely the 37tii 
«r(id«of the bill of rights irfaieh prohibits it,— the whde 
^oDSthvtion forbids^ it. Resiove the restraint on the legisla- 
ilore. to cxer^^judieial power, and your ^Constitution is not 
worth what the parchment on which it is enrolled cost (56). 
iiej^lative bodies^ are much inclined to exercise judicial 
power; bulia a very summary way, they do not try, they 
paasMotence. They are always prompt and ready for that, 
lothttjcasethey refned the plaintiflb any opportunity of 
faeang heard to vindicate their charter,' against unfounded 
dimcfSB% poblicUy made against it, and from ike highest du- 
Iharihf in the staie. 

• l%e acts in question violate the 23d article of our bill of 
rights;. because Ifaey take away vested rights,— acquired 
wndffip existing laws ; — take from one set of men, aqd give to 
a»olher« This article says, '^ no retrospective laws shall 
be made, for the decision of civil causes." These acta 
were made for the decision of this cause. They decide the 
plaintWs' rights, and if valid, they are coricliisive against 
one party and in favour of the other. Lay them aside, and 
where is the defence ? 

Bat acts of ih» legislature have been mentioned, as equaK 
ly affecting private property, and private corporations, with 

(56) See i Wheat. 320.— 3 Dall. 388.-2 Cranch. 276. 7.-11 Mass. Rep. 
402.— CoH. of Protests made in the House of Loiils (1661) p. 7. 8. 
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IM DARTMOttTH COLLBGE VS. Vr^OOWKtA 

Aose m qumlian ;-^acli ai acts reatiiiiiiing banks ttom !»- 
tmig notes payaMe at any other place Hiaii the bask frMi 
wUeb therf issoed. Sec. &c. I do not fleet iti)r8elf call^ 
«poD) to vindicate the constitationality of anj ^ct of the leg- 
Uatore» on this occasion.^-If ancooititnfional acts have 
been passed, and have been submitted to, it may be soom 
apolc^y, but no defbace of the acts in tjaettlen. Wat; fW 
mj own party lam not disposed to condenm general actf^'df 
I^iriation, laying down a rute for all banks, as wdl as for ril 
indiridnais, as to the fbrm of notes or Uills. rndtvldnds aNi 
vei^rainri Crem banking, without an act of it!cor|ioraliinirv 
ind from issiitng and circulating noties, in imftattos of BaM^ 
notes, bearing tbe impraesion of ptales, 8cc.(57). And wliy^ 
may not tile kgislatiire, by general laws,, applicable^ ift 
banks, prescribe tbe form sf bank bHIs, or estaMisIt a rol^ttf 
dhnnages ? I do not know tbat our legislature have, in* any 
ilisluree, deprived banks ill tfiis state of rights coiUStfrr^oif 
tbem.-^If tbey hare, all such acts passed witliotrt \hh con- 
sent of the bank, whether aidbmitted to, or not, are nncofr-' 
tlitut^al and void. The acts referred to, it is bdteved, 
were prospccHre only (M)'. • . - 

I cannot give my assent to the doctrine, which seisms tiy 
be contended for by the defendant's counsel ; — that the le^ 
islature have a right to alter the charter of a private corpo-' 
ration, whenever the publick good — the welfare of the c^mr 
muniitfi in their opinion requires ft ; — ^to deprive ii of itsr 
fights, for the good of the many. The principle is bni|!d* 
enough for this case* But I deny the principle. 

It was the ground taken in the British parliament, in fiiTO#r 
of the bill cf ptiins and penalties^ respecting the souith-s^^ 
company, about a century ago. The act t(iok from the 
company their property, — imprisoned some otihe directors, 
and jcompellcd them to pay certain sums, out of their private* 
funds. — Coufd our legislature so deal with our banks whiclr 
refuse payment, and thereby defraud the publick. 

<57) N. H. Laws, Ed. 1815, p. 8«. 
^58) 8e« S Ma9B. Rep. 445 
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If ,|]m p^Dople aw eoBlmidei for b« a wemnA om, il ii 
liot easy to tee tbi um ef a wi^ten coiwtiiuHoti, ckfiamft 
apd profiBAmg la estaUiA priyate rtgbli ;w.aod Uieii ieartog 
thfiUk at the m^tcy of tbe M^Matof e. — ^WMI tbej be at a kaa 
to Smd good r^asm for pawkig any bitt?*- 4be eorporatbo baa 
aj^^i^ its privilegea ;-^a camlitatian, eaaaalei fram loj- 
iJlf ; — ^ ia naqastarj to enJoffe and Afi|Mra9e ks cbarter* 
^flA i^ndar tbe ginraroneot af tbe eetlege loare depeadent 
fo tboaer wba^are bwoarad wHfa Iba eanfldaMe of tbe peo* 
1^ and of doivse,. well <]pialified to preaicloorardidi? IHtrmtj 
9fkM(Mm.ciMil 4;0ot^mB. Tbe ebarter of Masaaefauael^ waa 
<i4M»avigr.heM^ui8e itvat iiotagood^Nie$----aBd ftspoweftf 
baiUboen idbusad.-^Theae acta (it as^y be 9M) were not »« 
^imded ^Ho dubroHf bot to rsfonii»''-*-^o mM SKr Aob^rt 
lgMi]ier 00 ^be 9««o^ tvarninla agMBst tbe t\\y mi Iioodoa, — 
<;to B^^ <^ ^^ eaorbttaocM of power wbieb tbe cilf 
q^ll^itfatetfhad assumed." It baa beenaBked, abaU tbe|{ood 
of, the mat^ he sacrificed to tba few^ Uaa «at .'^te atat^ 
ai deep sp ipterest in tbe prosparitj of tbe cidl^ as tbe 
tcintjeea? In tbe c^se of tbe citj of Ijondoe^ k was atlml^ ia 
a corporation once constituted^ forever out of the reacb of tbe 
^fi^B^mm i«w T — so b^e^ — iei tbis rayai charter bejoad tbe 
eontroul of tbe aoyereiga power of tbe state, vested in tbe 
legislature, — bound to prcHnote tbe pubUafc good I 

We admit tbat our government ^^ was instituted fcdr Uie 
geoaraL good,— ^e common benefit/' — the proaperitj and 
ktf^iaess of the people. But was it not also instituted for 
tbe prelection and security of every individual,- whether nar 
tpijd. i«r pdilkk, bis person ai^d hia property ? Without the 
l^j^iteQtioB and aecprity rf tli^e, how is the pubUck good to 
be^prpmi^ted^ 

._T^e framei^ of oar eonstitntion, jind tbe people who 
n^fied it, seem to have entertained ther opmion, that tb0 
fjeopie in their capacity of sovereign should declare some 
rights, fix some principles^ and place them beyond the 
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CM>fttrofiI of my and «i^erjr cbpftrtant of ibe govom*^ 
nent.-^^^ow the doctrine conteoded for, reisoves olt bm- 
mrs out of tlie waj of tlM l^itbture* * If ti»y have the 
right to pass att laws fnib i ia k and fHiraie, geseiml and ofM*- 
cMy wbicb Ibe poMick good imiwea, wbat po«« Uaa the 
Judkiar J to decliure My lam meeoatitotiooal ? Would aol 
fi»« be makiiig the legWfttiffe ■abordanaie to thejudioii^ ? 
A doctriae wUeb I tolaUjr defl j* la the same teaaey Oait 
tbe paUick goedve^ret, the sev modoQiii^ of Dartaaooth 
Odllege, it may reqeire all or any part of the prirate jprngm^ 
ty of any baak or iadiTichwl* No atgaawita bavebeeo ad** 
dreited to the cinart ahevhig) wbemo the poUick goed re- 
hired these aets.-— Tbey atasd on Ae eje eolo^ sic ji ib sg^ 
$M pro raiion0 vahmias. 

No ooe cm jas^ ohaife sse wkh mast of ^vet^e^t fir 
Briti«h precedents. I ce as i dor tbe.reepeet sbeim by par* 
liamefit, inmodera tiMes, Id private r^hls, aiMl th» wxtwtm 
caution wHh wbteh tbey «*e guarded by tbet assembly, as 
entitted to tbe bigbestpvaise) aad every way worthy of oer 
imitatiea — ^Tbere has been, and still is, oftucfa grtmnd ef 
complaint with us on Ibis bead. But still parHamenl may 
pass many acts, whieb oar legislatore are preMMted from 
pMsing. It can pass ex poHfiiei^ laws, in the worst sense 
of the term. — ^BiUs ef atti^iider^— as often perhaps cendeBMi^ 
ing tbe mnocent as tbe guilty, and always attended with coo- 
6scation of property, are not forbidden. Is it to be presvoh 
ed that the parliaments passing such iniquitous bills, did not 
contain on their rolls tbe names of many great and good me^ ? 
— ^and that the advocates for these special acts bad notUiig 
to say about tbe puMiek goad T Such acts are always 4^ 
fended on the ground that tbe puhlick safdy^^K miuSh 
higher consideration than the pubKck good^— ^mands the 
enactment. It is in the elercise of the same authority, that 
parfiament can dissolve aH corporations* So it can deebu% 
auihorUaiively what is, and what shall be truth, and what 
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i|«S((lj^>iiHIII|ttiirt <{£i«|%iimi 9oA cmi if 4* ^eWies, pntide 
fo9 the purification of religioQ bf burning aH heretici* , So 
ihi^^Mwrni CiA», h At^ in aayiog^ 

FfMcc^nts drawn fffom the Bnglish ]p>aHiaitietit in trott<^ 
bleMine , ttmefii. or any other atsemUj of -legialaloni 
or joigeB lio aodktines^ ace ahioutaa good BxMsoiiiy here, 
2^m^i3kyi zM the deehnotean«E# reign of Rfdmd the seo 
0Mb.^h8m.lhe jadgeat.if«recapiMf>^ ew^lefniied ^Ar th^ 
JM^^B^rfilthiSjrgaircC /The. ooiwAonnations and th^jAdg- 
mentetwove prettjr milch alikej - - . ' t 

.TViibfondant's odunsel tfe^ an^ tfait the right daini4 
ed#MP.«be ligidature^ to take air^y the property and privi- 
legda of piriVate eorporatic^ ig liable to be abused; and 
th^eforcf agree, that it e^dgbt never to be exercised but for 
th0«tt*ongeBt and most impdrtant reasons. This restrictioii 
pHintisel Bdmething m paper; but what iii it's practical 
utility? Who shall judge of the weight md importance ot 
the roas^na J— Notthefjudtciary surely;-^arid not the party 
t» be affiscted by thenteasafe. If the legishtture judge amiss 
tb0f^ is &# remedy. 

. The mischief here arises from the principle which concedes 
teOe legislature a power al^etker ind^nitOj or in other 
wwdS) dc^spotick. Is there a government in the world which 
would hesttaite to acknowledge the obligation of such aprin- 
eiph? 

But extreme caution in dealing with these plaintiffs seems 
m^ to h€ required, because the interest of the legislature and 
Ae trustees are said to be the same# But I hope it has been 
lafisfactorily * shewn, that this is by no means the case. — 
Have the legislature of New-'Hampshire no inducement to 
apply the fonds raised from contributions from without as 
w^ as within the state, (it would be invidious to state the 
proportions accruing from each source) exclusively to our 
21 
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own citizens ? 'Aild if the j tfacnild de soy wha sMl coi^reet 
the procedure ? • , . . - . 

At present tbey have contented themselves with- taking 
the property from the men to whom' the donor» entniste^ 
it) and giving it to a corporate body created by them- 
felvesiaddinglo the uses (I suppose on account of the great- 
ness of the funds) other colleges, an institute, &C.. Tbey 
bare not divert^ the funds froiii literature. Bat wfiattfaey 
have done, is ad as8ertictio£itbe tight to dowhatthey plente 
with tbera. I aip by nomeads oonvincbd from any th&ig whidi 
I have heard, that the dependmt^ of the legifljatore .jOs the. 
people would be a. su$iwnt:4^b^^ to an entire idisapftiea- 
tipn of the funds, Whatpfevei^itbe people, foir etanpto, 
from preferring the instUute proposed, to out old falbionei 
colleges? They may, possibly, like it the betteI^.^l^ not 
knowing precisely what it is ; a^nd yet their Tide&a;*^sHi^hii 
subjectmay be a^.dislii^t as those pf the majority* ^t|ie 
legislature. ;*:.,'■ 

I know^ that ceurta of chancery have a controuliog poiw^ 
over all charitable institutions. But our legislature se«m te^ 
have no disposition to provide for the erection of such conrti^ 
and it seems to be intimated that, till we have such, the leg- 
islature theniselyes may rightly exercise chancery powers. 
I admit they are as well qualified for chancellors as for com- 
mon law judges* 

We have heard it gravely stated, as fw reason for the in- 
terference of the legislature in this case, that literary institu- 
tions are subject io decay ; that the charter of our college 
was granted under the authority of the British king, and as 
it emanated from royalty, so it contained, as « was natural, 
principles congenial to monarchy :-K)ne of these i6,the power 
of self perpetuation. This last *^ monarchical principle,'* 
^o hostile to the spirit and genius of a free government, baa 
been, it is believed, pretty carefully preserved in all the 
charters of charitable institutions granted by our legislature. 
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it 18 caadid to preBUB)e they mete not aware of. Hs Asti-re- 
publican teodency. 

If Dartmoi^h College haa atiffered in its constitution from 
^ dtcajf** it is certainly not the effect of old age ; and as lit- 
tle to .be ascribed to the comipling influence of ease, leisure 
or wealtb. 

From the same quarter it has been intimated that much 
good vmdd result to this seminary and to the publick from 
governmental checks on its officers and affairs. I am not a 
convert to these opinions. As there is no royal road to science 
SO; there is no such republican road. The best road is that 
which has been marked out and trodden by learned men ; 
those who are themselves proficients in science, not sciolists 
and mere pretenders to learning. And the best reliance for 
funds is on munificent individuals, men who have wealth to 
bestow and hearts to beslow it; — to found colleges, and real^ 
Ijf io miprove the literary seminaries we have. 

It is the duty of the legislature by ail fitting w^y s and means 
to encourage such men to^ive ; and the most effectual will be 
honestly and sacredly to respect the rights, privileges and im- 
munities of the seminaries they endow. The state should do 
all she can ; but her best gifts to her colleges will always be» 
not a code of laws but lands or monies. For myself, t do not 
wish to see the time when the government of this or any other 
literary institution (always excepting perhaps the insMtute) 
shall be closely connected with the government of the state. 
Changes in the latter, if not desirable^ are always, to be 
expected; permanence in the former is every way im- 
portant. There is besides something in political men 
generally speaking, which unfits them for the management 
of an academical institution, or to be useful fellow>workers 
with instructors of youth. I do not say that such alliance is 
as 4}ad as that between church and state ; but it is somewhat 
like it. I had rather see government stand neuter, content 
itself with seeing fair play between the friends and patrons 
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pf karoiog and its fqecr, tbao t» tite iqion iltetf lb prescriiiy 
systems of education, elect tl^e professors and officers ttoA 
regolate the interiour of coU^gos as Us capriee maj dfeect. 

It only remaiiui to consider whatlier the legislatii^b aetit ih 
question yia/ate the constitution of the Untied States, ft 
the charter a contract within the meaning of that constttth 
tion ? If it be, I trust, I need not add any thing to the oi^r- 
vations which have been niade, shaving that its oMigatiofi 
has been impaired. 

It has been n^y endeavour to shew that when prdjter^ is 
giTen to a charity of this kind, the owners, as founders or 
donors retain the power of inspecting its applietftion, of pfb^ 
tecting the interest of the foundation, and of cohrecfing all 
abuses in the inanagement of tlie proper^ and in the gor- 
ernment of the institution. When a charter or an act at 
incorporation like the present is granted, this power is neith- 
er lost nor transferred to the king, the state^^ or to the pub? 
Kck,but,by the founders constotand at their request is vest- 
ed in the trustees : Thenceforth they, as a body coiporate 
hold the property, as the perpetual representatives of the 
donors ;-are perpetual visitors and governours of the charity. 
This is th^ wHl of the donors :-«-and the snpresse power 
granting the charter sanctions the transfer, and stipulates by 
implication with the donors and txpressly with the trustees, 
that they shall forever ai^ a body politick h<dd and enjoy the 
property, and the powers and franchises contained in the 
charter. The charter is evidence, and conclusive evidmc$ 
of the compact, its terms and conditions. The most im- 
portant of these are, that the bqdy politick shall have the 
very necessary power of electing members in the room 
of such as go off ; — the right of acquiring and holdii^ pro- 
perty for the use of the institution :-— the power to make 
statutes for the ^government of the institutioni and gen* 
erally to exercise all the powers, and to have all die 
privileges usually belonging to the government of a college. 
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ii^« ieems to be isviSry thing requlirite to form 2i compact. 
TI16 lUftg is <«ti6 purty » the dcHiorft In th^ first instince, and 
tt%n tke t^mUeb ad their acknowledgid sttbstitxJaes or r^- 
resentativeiB dre thb btjier party. There are stiputatinn^, 
espresiit afid ittpliedi in favotir h( e^ch party. — Dr. EleaKer 
Wheblbek acted for ihe ilt^nord, (6r for himself, if it should 
be thought the property contributed was then in hjdi*) Is 
tiot thi^ Dr. B. Whcelpck's liinguage ? I propose to give 
the funds collected here, and which have been hitherto em- 
pldyed in support ti the Indiin charity school^— those now 
lb the hands bfihe trustees in England, who at'e in fact my 
tlHi8tees,-r4bdtie ofiffeted, lind procured bete, with more im- 
mediate reference t# the college to be located in the west- 
ern part of Ne#rilai|[)pshire, procured at my solicitatioD ;-— 
I propose with these Funds to found a college ;-^certaiD of 
mj friends to be appointed trititeeS|-*-and the corporation to 
have certain poweN tod privileges, (the same which were 
cdnferred by the charter) and the used abd purposes of the 
ifistittition the skme as those specified. The king accepts 
the proposal, and thereby secures to his subj^ts (riot mere^ 
ly those inhabiting the province of New-Hampshire) the 
benefits arising from such an institution in such a place : and 
these benefits his courts will take care shall be forever enjoyed. 
The trustees after accepting the charter are bound to ans- 
wer the end of their creation ; — and apply the funds, and 
auch 4s they may procure, forever to the uses designated 
by the donors, and declared in the charter. 

This was a good contract on both sides. The original 
donors have no doubt already received their reward. The 
trustees, till this unlpoked for intrusion by the 9tate were en- 
joying the satisfaction of seeing the good work prosper in 
their hands ; — ^and the state and its citizens were reaping 
the advantages resulting from the diSbsioo pf knowledge. 
T^e charter and its privileges were pul'cha^ed with some- 
thing better than money. — It was not a monopoly even of 
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charity ; for the state, its rulers, and all charitable individlk 
als may still foster learning by endowing colleges and free 
schools. Does not then every principle of good faith re- 
quire the fulfilment of the contract on both sides ? 

It is too late for the king to quarrel with the terms*-— He 
never did. No complaint was made till 1816. What claim 
have the 8t|te now to the funds or the controul over the in- 
stitution, jejccept that th^j prefer the absolute property ta 
tb^ benefit secured by the charter ? — ^And what sort o(titk 
is this, in a court of law or equity ? — And what should we 
t}itnk of an mdimdual who should assert it ? The privileg- 
es granted, were sttcby and such only^ as tb^ eyp^rience of 
eenturies had demonstrated to be proper and sa^ 

Was the king deceived in this grant ? WlH>-practked the 
deception ; and in what does it consist ? , , 

Does this compact bear any resemblance to that which 
may be supposed in the formation of a county, town, &c« I 
Herey private property is given for certain purposes, and on 
certain terms and conditions ^ and in return, certainfranehl* 
seaaiT^ bestowed. 

. We have seen that our Uyjr regards grants of corporate 
privileges for the holding and managing property from which 
the publick derive a great benefit as a compact(59)* 

It is difficult to im^jme areaeon, why compacts of this 
sort should not be entitled to the protection of the consti- 
totion of the United States* A state may contract(60), and 
experience shews^she may pa&s acts violating her own sol- 
emn contracts^ as well as make laws impairing contracts to 
which ^he is not a party. 

I know it has been said, that the annulling of this charter 
deprives the piaintiSs of no valuable estate or interests The 
whole beneficial use was in the state. In this view the 
charter is a mer^^jgprapriaiion of the funds by the king, not 

(59) See acts of 6*^by. 17*9, ami 19th June 1794, N. H. Laws, cAi. 

1815, p. 67. 73. — aiite. p.l47, — and §ee also I^. II. Turnpike acts — Bank 

acts, &o. 
(60)6Cranchl37. 
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bjtbe donors, — to the iiseof a coMege, which he was pleas- 
ed to ^all Dartmoath College;^ — the charter was the sole 
act c^ the Idng^-^tbere was but one party ;-^tbe king, con- 
se^entljT may change it, though drawn up in solemn ferm, 
as men change their last wills though in the - name of €rod 
miien.-^Tfae donors parted with all their property ; and Dr. 
Eh^user Wheeloefc ^from bis great bve, I suppose, for mon* 
«chj,) gate aH to his majesty ,who was then grsiseiousl^pleas^ 
ed of his own special grace, certain knowledge and mere md-^ 
tion, with these funds to constitute and endow a college ;-^ 
»id fisv the present place it under the adminfetration of eer*^ 
tain ^ifflodi) tmhisugmi^ — fnbUck agMts-Mo manage this 
fiMickptf^erty. 41h successors, who surely inherit att 
the lov^M. learning and all the honesty and justice of the 
crown|Rl^only^ done what his mnje^iy might have done, 
remoT^ one set of publick agents and provided for the ap- 
pointotieai of another. — ^Either this account, of the nature 
of this property, or ours tnusf, I thiiife, b^ the correct one. 
Every one who reads'the charter can determine. 

If the state have no legal or equitable estate in these 
funds and in this charter, its franchises and privileges, then 
this objection entirely foils to the ground. The truth is the 
trustees, as a body politick, are the legal and equitable own- 
ers of the prqpertf and of the franchises conferred by the 
charter r — as long as they hold and apply the one, and use 
the other according to law,' their property is sacred and 
aught to be protected from legislative, as well as every oth- 
er violation. 

That the plaintiffs hold the funds for others (certainly, i^ 
the state be not those othisrs) no way affects the plaintiffs' 
right to claim the benefit of the compact formed by the 
charter, unimpaired. 

I do not think that authorities ai*e needed on this part of 
oux case. In Fletcher vs. Peck(61), it was decided, that z 

(61)6Craiick 87. 
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gmit of bmd Irj Mftta jfi^f oqi^UlPf m4^ ftri^till^^.iifi 

The legidatiire oC N.eiff-P^p«Wr§ l>^yis» io ^fept, ^ti^ 
miD^d ihsX the gr^ant <^the pfjivihge to m^f ^.^:wiBiI^,{(4h il 
f coo]pact(02).' I 

In Iirew->Jer;ie)r va« Wilsf9i>(03)f tt wiis 4ed^d tkaMrbm 
the 6(»te gmiMd ap e«ifnentr-tb0 ^emptioo of £#rtidtt 
lands fF0G9 tamtiQH— the srant coold not be Mipeded Iqr.tlie 
kguilaiore. ■ ^ 

Id Terrel t|I. 'T^yIor<§4)5 H was Bald, tbat a legiilati^ 
graot j^ra,!. Dfirf r^Tpcable^ and tibat property held by c«rlaia 
persons jEcar tbe ivnb of ib^e i^iiich could not be direi^^ bf 
an act of the I^lature of Iha itfate, in iFbicii thf^Iaiida wenT 
^ituai^. -I 

InP^wlet iirs« C)arke($$), it wap beldt tbat.wiMk laiidi 
were grafted hyjihp state to the town in 9if!bich tfeajr weife 
aituate <^for the us^ and aiipport of reU^na worAip^' iiia 
legislature coirfd not by a? aft^r aat appropriate the aamd 
lands "for the use of the scboote of swcb towns-" 

No authorities foye been cited which militate with the 
principles recogiiiaed and established by these cases npt 
any argnmenls adduced, Which seem to require a particular 
consideration* 

Though I do not thitfk th6 arguments of the defendant'^ 
counsel sounds yet I have too i»uch respect for those who 
urged them to adc^t the langaage of lord Coke, in the c«ie 
of Sutton's hospi<al((56),—" all the arguments which have 
«<been made against this honourable fVork of cAar%, are 
^batched out of mere conceit and new invmiionf without 
«any ground of law, and such which have any colour were 
utterly mistaken'"— not founded in fact. 

I am sensible much might be added to illustrate and en- 
force this and the former heads. But as the court wre folly 



Cea) See ante, p. 147. 
-3)7r 

(6i 

(66) 10 Co. 29. 



(63)7Cranchl6^ 
(6^4) 9 Craneh 43. 
(65) 9 Cranch 292. 
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i)^jpriM4 of ^begmerml primiplei on wUeh we eantaai tb* 
wts ef the tegiilattire ip qoeBlim are ittipeaehed^ I forbear 
further detul. 

In »df>eeatkig thhi eauae, I have not for a moneat been re- 
liffvmA from a mogt oppreaaiTe sense, of its importance,*— to 
tfaelitorarj institotioD vbose rights have been prostrated, 
«id4o aUew charitable eatabKabaieats for tt^ proniotioo of 
ndigieaorKteratore: the cause of one is the cause of alL 
I m^ht have decUn^ the duty of an advocate : but I have 
fait mfuM impeUed by a solemn sensed of duty,— -the duty 
wfaioh every cittaen owes his country, to mAt every exertion 
IB fliytpower to littiBtain and defend the eonatitutioa againrt 
lAvifriatioa0,fiioiii what ^piarter soever they may proceed* 
The pkintiflb have dischcorged a necessary diity on theur 
pairty*-4hat of bringing this cause where relief can be obtained. 
Nothing remains, but to expect that impartial judgment 
which the law k boond to pronounce on the facts of the 
Mme. 



Ma. Baetlett, — However ardubds may be the duties 
which devolve upon the defendants' counsel in this case, I 
rejoice that we have not here to encounter all those diffi- 
culties which, from the publick excitement^ appear to have 
burthened the publick mind. 

The hopes, fears and interests of those, who partake of 
the feelings of the parties in this action, may present many 
difficulties to their coming to a proper decision ; but none 
of those obstacles lie in the path of the court.^Many cir* 
cumstances at this moment call us to rejoice, that the brealft 
of faction, whatever tempests it may raise upon the surfoce, 
can never disturb the serenity of the atmosphere that sur- 
rounds their elevation — that whatever may be others* feel- 
ings and passions, our system of government has given us a 
22 
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pMdfeet BDCODcera . upon «' 4hift ooiax ^^^^ Mtftht; nor M 
its giddy whirl." 

. KroiQ ifa^ cottrfle tbftt ban.beea adopted bj tbeiOefeDd- 
anlip ibis action, it is perfectly .appareot he ha« no objee* 
ti^n tha.|.tbe pbuntiffb jihonldiiiTestigaie, however infiurmal- 
ly they may come to if, every part «f the gnraiid «po» 
wbich be staoda, for b^ be felt any want of confidence, he 
could, witboat anjf lack of courtesy, have stopped them in 
this prosecution, at its very threshold. That the name of 
a cotrpor%tion inay be altered with or without their consent^ 
Mid by a power much inferior to our legiriatiire, would net 
be contested even by the most undoubting disciple of 4he 
modern doctrine of corporate supremacy (1).^ — ^And when 
the name is thus ahered, it is indisputably settfed that the 
corporation must sue by its new name{2). 

Shook} the plai»|ifis, on a plea in abatement, have amend* 
ed their writ and taken the unwelcome name of the amended 
charter, even then, without a further extensicm of courtesy 
by the defendant, their action must have failed ; — ^for what- 
ever be the final decision on the validity of the law, the de- 
fendant, detaining the articles sued for as an officer in the 
discharge of a publick duty under that law, could not be 
found guilty of a conversion to his own use in this form of 
ictlon(3). 

[The Chief Justice here observed that although inclined 
to the opiaidn that this was not the proper form of action, 
yet he understood that point to be waived by the parties.] 

The defendant, sir, does most cheerfully waive this and 
every exception in point of form, with a desire to accekr- 
ate the plaintiffs' progress to the Htmple of justice, believ- 
ii^ they will the sooner find there the inscription to them* 

(i) 3 Bur. 1780.-3^ Term Rep. 240. 

(2) 1 Bos. & Pul. 40 3 Salk. 102.— 1 L. Ray'. 30. Bi^c. Abr. Corp. h. 

Com. Dig. Franch. F. 1.— 1 Rol. 512. 



Jig. J 
(S) 2 Mass. Rep 
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er, having been thus careless in their process, it mBLf per^ 
haps excite lessltf^prt^, v^shduld thej be fouifd sork^times 
inaccurate in their principles, and not alihijrfl*'iii^ttiMe i« 
IhelppHeKlfonof tbeitr. m 

The question is understood to be upon the valkHlgr of the 
actsef the legMktiire of New^ifampsbire of JiUie^ttr, 1816, 
entitled « An act <o fttnend rtte garter and efihfi^e and i4iv 
prove the eorporation of Dn-tmouth C«»ege*"^i|)— anrf of 
1>w. 14; 1016, entitl6d»n^tfii act in liddttiMtb and 'ill 
AoieKidinetrt of an act ^tiflM an ^aet 4# atn^^ilM charter 
and enhu^e talSitaprove Cb« oorptk^tion ofi)Mttimitfa'edt^ 
Ug^*(§y .1 

"• ^Sfhe defeiidant does hdt nitrodiice to tibe preseotditfeM* 
aidtos Ifae adHttibnal att of Dec. 26, 1816(6), as he dbes not 
rest IM deJTence in this soil upon'' any provision of thkt act; 

•The inlpeJrfect manner in whidH'oiir remarks majH he of- 
fered in ixtk\w^i to the plaintiffs^ Yearned couhsef, it ia hoped; 
WiR'find a sufficient apolbgy in the di8adva.^ageoos cih:ttni- 
atiinees under which we appear.^ — A recurrence to boc^s, 
to|yrinci|)it^,''fo reason, could give no i^try certain InditJa^ 
tfons of the objections to be raided against these acts of the 
Legislature. Those objections, as we apprehend; resting 
priflfc^ally in the subtle ingenuity df the learned- counsel 
could not, by our feeble effbrts, teive been anticipated.*-** And 
Irince tiib;^ Were but ye^te^dfly cobimunicated to fheicoinrt 
with the splendor of learning aiid deplfa of logich c.omatim to 
those distingbfthed adv6cate#,'-V few > hours ofy);jff faave beeg 
left us to consider even etli^sdrily the ^ride ettehrt of the ar- 
gument. * M ' i ; < 

I cannot say that I foHow' precisely the order or form of 
theit objections to tli«$e legMative: acts, but believe that 

a)N. H. Laws, June Se?s. 1816. p. 48. 

(5) N. H. Laws, Nov. Suss. 1816. p, 74. 

(6) N. H. Laws, Nov. Sesa. 1816. p. 94. 
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tiMir «rgimMalf were direeteA to the euj^pett ef 4k%MlMN 
ing giAerml potitioDe — 

Thmt tkn UgiBloHve aei$^ in qm9Hon mw$ eomkrufy t^ IM 
prwcipUi af natufal jmHe§. 

That corporaliene of ihis nmhtn ure inJkfmdmi 4f 
UgMntipe eont*vL 

TlMi,tfieprQVi$ian9eftiiB8eactsvioUde^^n^ih^on9 
4ff Nm^Hampshirt andrftke Umitd SktUs. 

This court un<)iiestieiiaUjlieve the power, end tnmuwmj 
exiei in which it thtU beoome their duty, to dechore ec4t 
of the legMilatare ffoii ; bet this power or duty by we 
eieeof demeod of them en toditcriminate werfere egeiest «B 
lie^psIatiTe acts which maj or may not be of dodbffall^pei^ 
imocy* — It is a power evidently not to be' exercised' fat 
•light reasens^-!^^' Admitting such a power m the judiaiarir/* 
iays jodge Thompson, <<it oughjt to be exercised witbgrMit 
caution and circumspection'^ (7), •< Ai the ai^thoiitj to d»; 
dare an act of the legislature toid'' (says jqdge JudeH) ^ hi 
of a delicate and aw|«d nature, the court will mji^r resoitt^ 
that authority but in a clear and urgent ca||e"(8). B^y.eui 
eaiiaent jurist of this state it has been observed of, this paw* 
tTf that <* it is a gem which woi^id tarnish by too fireqyueiit 
faaodiingr' 

Whatever opinion the justices of this court in the cbl^racl- 
ter of legislators might haye^ entertained of the policy or ex- 
pediency of these acts, sitting as a judicial tribunal^ their 0% 
hy -enquiry can be whether the legislature, h^ power to paas 
such acts,' and not as to the wisdom of the eipsrcise of it*-«^ 
Tbotigh weyrejit proper here; to enter upon such enquiry,.! 
have no apprehension that the legislature would suffer by 
the investigatiou* Notwithstanding the severity of ^remark 
which one of the learned counsel h^ been pleased to i^ 
diilge upon that part of our system, we have no doubt it 

(7) 9 Johns. Rep. 564 

(8) S Dal. Rep. 999. 
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|| beiierred tbat the eottrt will oetreftiaeja pmpisr F4«|i«t4it# 
MiPpinji^^ eipr^p^ «»4b^ farm of a Ihsrhs^iheoih^ivfp 
bri^^ebes . of goveroment — a lasvi wiiioh to • become aneb^ 
f^M^ft^^r di^, deiibe^aiion bave passed the houae of repre*< 
seotatives, have passed tbe senate, and been approved by 
^e^jcbieC i^xecutive ou^ti-^t^, oi tbe atate* '< With f pch 
a weijg(bt of prima facie evidence in favor of these Ifwfr" 
i^d ju^e Thompson in Xavingstop vft. Yan Ingaa)* " I 
9boold not baiet the bol^nefs to pronouoce them void, wiU^ 
^t t^e mo9\Q^emtS(UisfnctQfjf and unaiMivcraiie r9asona(d^ 
t5 Aji^;.i|| such case" (said C|i. Jus* Kent.) <^tbe coupl 
|ljj||(;|i|;ld i>e ablp to vindicate itself: by the soundest and mo«t 
4eiiioi|9tcabki ai^uf»ents"(li)). Such . authorities aefil n^ 
^e 9|ipport iBveji of Cb« ffus. Parens' opinioD, as expreg|e4 
^gtbye case of Blendall v;ei, Eii|gston(U)«^ornee4 we>ini|^ 
^poi^ tbe principifB anj farther th^ is alpeaifjr adc^teid h^ 
t^ia court in their f ule of decisipn jte^lttja jia^and Hi^e o^ax^* 
||a of their province dicere non d^re leg^m* 
^, L The plaintiffs' first position that the agis iisk ^uesHQi^ 
a^e contrary to the principles of nalt/tral ju^ice is c^taiur 
ly a very broad and indefinite one. 

" The ideas of natural justice** (sajs a learned ^udg<e(l&) 
are regulated by no fixed standard ; the ablest and the pur- 
est men have differed upon the ;pbject, and all <h.at the 
court could properly say, in such an event, would be^ that 
the legislature (possessed of an eq^oal right of opinion), had 
passed an act, which in the opinion of the judges, was in- 
consistent with the abstractprinciplesof national justice. ''- 
"The court" (says the judge) "cannot pronounce it to be 
voidy merely because it is in their opinion 9<^trary to the 
principles of natural justice." And the strong language of 
sir William Blackstone is that if the legislature saw fit tO 

(9) 9 Jdms. Rep. 564. 



(10) IMd. 
CU) 5 M 



i Mass. Rep. 584. 
(12)3 Dal. Rep. 399. 
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enact a law manUfiHly contrary to die prmeipk»<^ nafwtt 
justice be knew of no power that could declare it roid''(l3)# 
Bat if the coart find in these acts an j thing ciMitrar j to tlM 
principles of natural justice, the defendant wilt disdam td 
protect himself «Ten bjr the uneqoirocal authorities aboW 
cited. 

He asks no aid for itrjustice — no protection bj acts of 
the legislature, unless they are equitable in principles «t 
well as legal in their operation. As an investigation, bam 
ever, of the expediency and propriety of the legislatore^s 
passing the particular acts in question would open a widil 
field for discussion, which would at once manifest tile irrehi- 
Taney of such an enquiry before a judicial tribunal, we sMI 
ftrbear to dwell upon, or even to notice the facts and circuM^ 
stances which not only justed but iemanded the fmseing^ 
the acts in question ; and shall consider that point to iM^ii^ 
fled by tlie acts themselves, unless upon the face of tbeot 
something appear to rebut ^atstrongprtma/octe evidences. 

In support of their first position, the plaintiff's countM 
say that these acts of the legislature destroy the old, ereiU$ 
a new eofporation and transfer to it the property i>f tki 
former* v 

Here we protest against imputing to the acts of the leghh 
lature any consequences which result from the plaintiffs' op 
position to and vidlation of those acts. If by opposing they 
have forfeited any oflSce or place they held by the law, tot 
not the law be made accountable for the effect of their trans- 
gressions. As well might the tenants of our State Prison re« 
proach the statute book for the consequences of their crimes^ 

We appeal to the statutes themselves to negative this de- 
claration pf the plaintiff in support of their first position. 

The title and preamble of theiacts certainly do not ex' 
hibit proofs of any such design as the plaintiffs impute to 
tbem ; but to enlarge and improve the charter of this in- 

(lS)lBlk.Com. 01. 
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ititaHan ; and ia ^ opinion of the legklatdre, who in this 
C»ie can have no ofher interest than that of th^ pnblicfc, to 
render it more extensively useful. The object here announc- 
fd if certainly a laudaUe one, and no doubt, we shall be able 
to. shew, is within the power and duty of |he legislature. 
The first section of the act of June 27 changes the name 
from College to UniTersity,^ — ^increases the number of trus- 
tees from twelve to twenty-one ; their authority is more de- 
tailed, but not extended to lemy object beyond that of the 
original design of the institution, nor are the funds diverted 
to. any new purpose* By the second sectbn a board of 
overseers is constttnted» The third, fourth, and fifth section 
piescribe some additional duties to the offices of president 
S|c» The sixth section provides for the appointment of 
|be i^ditional trustees and for filling the vacancies, until a 
mteting of the board, by the governour and council. The 
c^er parts of this and the two subsequent sections extend 
merely to the meetings, inspection of the records, oath of 
al^B^ance' and freedom of religious opinions. The first 
section of the act of Dec. 18. provides for calling a meeting 
•f the trustees in consequence of a quorum not having as- 
sembled at the annual meeting and for filling of vacancies 
wl^ich had happened since that time. The second section 
provides that nine may form a quorum for business &c. 
itfid the third enacts that the trustees shall make and sub- 
scribe the oath of office. 

In which of these sections then, have the plaintiSs dis- 
covered all this mischief? Is it tha^ which abolishes the oath 
of allegiance to the king of Great-Britain,, and substitutes 
an oath to support the constitution of the United States ? 
or the section which, conformably to that constitution, guar- 
antees freedom of religious opinion ? If any of their num- 
ber were bom subjects of the king of Great-Britain, and 
adhere to the doctrine that a subject cannot expatriate him- 
self, then may they insist at least in argument, (hat the prin- 
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eifilev of Daturai justice we riofaited in cdnfdliag' tlMa # 
sw«af against tbe allegiance to wkiob Datore kad bMtti 
tkeaa. i 

Hoar have ttiese acts destroyed the corpwratioii ? la^ 
deatrcyf ed by tbe cliftnge of name ? Whal beeafomba Ib^ 
are annitally sacrificed by legislative acts, passed for the i^' 
terafion of names. — Bot that tbe corporation with a im# 
name remains tbe same In aH its rights, dirties and privflSgii 
is most incontrot^rtibly settled in tbe case df Cdehesiar Ml 
8eaber(14), and Rex vs. Pasmore(15). In the ene caai 
where tbe corporation by a new name sned oh a bonrd ^giireri 
to the corporation in its old name, lord Mansfield^ in 4Mk^ 
ering the opindon of the court says, ^it is argued tbattllil 
new corporation is totally distinct from tbe old one ; Wt 
there is ko 'Authoritt, — vo mcrreM for iv/^ ^n^eioftti 
is decided in MHIer vs. Spatiman(16) when that leamlsdriMb 
porter has this marginal note : ** A corpoifation deea mH 
lose its franchises by a change of its name.^' "The satiie (I 
decided in the Mayor and Burgesses of 9cai4)oron^ ^ 
Bntler(l7), Knight & al. vs. Corporation of T?en8(18),-il 
also in the authorities before referred to on this point coi^ 
firmed by the whole record of judicial decisions. ''<'> 

Has the addition to the number of corporators aboKAel 
tbe corporation, or in the language of the plaintiffs ^< eddftl^ 
cated their property ?'* As this point must be more partic- 
ularly noticed in our consideration of the private rigl^ 
claimed by tbe plaintiffs under their consfttohonalobjectioDi^ 
we shall leave it for the present upon the opinion of the 
court cited from the 3 Term Rep. 241— -whicb supporbi 
this power as exercised by the Crown alone, and that too 
in a' case where the corporators had personal interest in the 



S Bwr. 1870. 

3 Term Rep. S40. 



hs) 

h%) I SftHHd. 344, 
(17) 3 Lev. 237—8. 
(18; 1 l^tw. ^OS. 
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dwrlyi tlt0 lom ' did a&t emtider the old torpcfratioti dj^t* 
Mhred taall pm| W Mii » but Jm granted tbote riglits to a De# 
•rt nf men, nad fperaddad inch other povers «i . be d^fioiA 
odvae^Hui^/' to fPhieh jnsttee Aahorat adds << aia to 
tk^mimmg hesa a diaaent of a majoritj of the old membetf 
14a|r«o iitaii JHfOii it»'' And aa thon^ this caHe bad ^m 
kiofiMohiaait he obaarrea ** here tiie vdemben of the old cbr^' 
paaibm haM no u^aiiy or injufim to eoonpliiD of, for thejr 
OBf'aA.io^lodad Jo tfaeooir obirtor of iaeorporatittir, and if 
ipgn.of them do not become BMOib«ti <tf the new eorporatio^ 
hart ffrfoao 4o Meept» it is their omu &nlt**^But wX an j rati^^ 
Himtfcar tbcj refoae or accept Udoaa not aflSfict the right <^ 
*B Crown,'' In the oaae of CkMmltf va. Stdber befioto 
oaie4 ^ken it waa orged that the new charli^^Jiad create^ 
•Mdialuiet eorpoii^tion from the ^Id dncy lord Mansfield 
aaidi that *^ wlttootaa express authority so strong ftfi not to 
le gotten -orer with, we ought not to determine a case sp^ 
mwii against reaaon*'' In this case it is apj^trent there 
\ no ^rtrnlion of tbe legislature to create a new e^rporfti^ 
i orio destroj the old one-— and we apprehend no point 
can be settled hy decided cases unless this is, that the M 
^Mrporatiop is not destroyed or a new one created by th^ ' 
etoige of name or addition to the number of corporators*^-^ 
It of course becomes unnecessary here to follow the plaintr 
ift' counsel in the great latitude of remark upon the conse^ 
^uentes of these acts, predicated upon the assumption that 
they dissolve the old and create a Mw independent corpo- 
jration.*— An assumption unsupported by fact or law. 

II. But, say the plaintiffs, corporations of tkU nahm 
are independtnt of legiilative contro^I.— And any int^er* 
ence, however harmless in itself is illegal. 

This has been urged by a aacredness fai the contf&otion 
and character of corporations, and the unfitness of legi^Ia^ 
2i. 
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Lot us a oMMmeiit look at lh« uttture of coqioralifNiii^ iii| 
of bgisbture |iow)er« with referMce td ih$m w^ Ikft ^ 
practice upon ti^ Siubijectt Wbat ii (|k obarauMr j 
the ptord eorporatioq, tliatajl QtberDHml aadQivil iiiMttiia 
wd duties alu>ald 1^ eoerisfd in the priTilegoi oi Ha mmm^ 
ber« ? ]D^>es it result froai the;£pf|ti of^Aokwu^jr^tlMiliMl 
igio ? Speaking of the dutiei of io^i^idiiibi «i,imeib9nMl 
eivif B^etieAyKyd ebaervM(19) that from the i 
of ^ivil «pciety and |»olUicflJ s^^ariniieiit coiIectir« 
men <^ become salij^t to commw biirtheiis and eoaipnii 
4iitieFs wmtmt a knoiu cbaiacter uAd^f^pj^im and becMM 
objects of politieal f guiat iOH* ^ At their first intrndmilOT 
ihsgr irere litiie more than M hnpnareimit pn tbe cmmnt 
aitisfi.wfakh ha4 grown nqp impereeptibijr withfiit m^fmk> 
lire iii6tit;ittoiia, ^ad (eat a coDsidefahte period th# Jihidt 
which a^arated the one firom the other was a teackMiUk 
laata as to vaqaire the. moat auottte attentioii, and the vtmt 
cKs^rnitag eye k) distiogBish(20)«" ^Aaaopartkuter&Bn 
of words or grant ia> necessary^ so no pai^o^ac prin^gt^ 
me coaferred io the croatiofrof nomrporatien.by the m^M, 
net of jpaking it &Mcb, unless embrace in the npttm:^ aiiildf^ 
ject of the iiislitutiaB(21)»" Girea without any cefejoM^f^ 
or form of wards creating them aucb, the people of a«jr qi*^ 
Ugious detfoninatioi^ altboagb a nuoMuritj in a town corpc^^ 
ration^ are tbeoiselves a body corporate for certain pifrpossa^ 
aa waa decided by one of tbe plaintiff's counsel while uffff^ 
the, beach of our sapreqpie (;oart(29). The unioi^ of tb^ seV'^, 
eral circanuitances in wbi^ s^ corporatioii resembleA otbc? 
ooflumanities seeats to conftitut^ its very esseocf ; ^mdit^ifo* 
litici^ rights aare snore or le^s. extensive according to the de«. 
sign of its institutiaB(^)« ** A corporation haji be^i:aiUe4, 




(22) Haven vs. Rocheiter— Strafford Supr. Ju. Co. Sept T. 1814. 



I Kydot Corp, 18. 
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«j(yiRiMsey ttepib]^i4fy e4 wiidh ftppeliatkin diepends on 
Am OHM or kdi^xteiwiTe meaning in wbkh the word **Jf\ran^ 
Ai^^lk used; for ti»s, with seTteral other appellations have'' 
B^ l^en tot cdi'poratioDi^ wbieh unless partkularl/ ex- 
{AiHitf^ ate iiptt#bewifa}^^nd>taMeddth^ uhderstatiding(24).* 
^^Ih a more appropriate sense the word franchise means af 
¥^f^'pti(Di^e{fi'th^ han^S ksf^ subject by which he either 
fMftiSSes somt profit dr /iasr the exctusive exercise of somi 
MgMy In Wii sense a corporation cannot be called a 
jWttlcfcf*^(j25). Tfhe mere fkct of being a corporation (foc» 
MVUiseit tb grve'ltft members any Buprema^y over civil gov- 
^tetra^nr; tbco Sbei such privStege result from fhhSeHgri of 
AHe afteoeiations f ' " "^ 

••It'Wiough it is bdSeved no corporalion secures to its mem - 
b*ftf soctf powers as^ are contended for, stilt it will be found* 
toHfike' extent of Iheir rijghts and privileges are very mate-* 
rldiy afibcted by the design of the institution. As we fintf 
€^e corporations are granted to indiviciuala for their person- 
a^terest and emolument — These, although sometimes grant- 
elf gratiiito^usly with a view to some publick advantage also 
flo t^ deprived*, but are usually established m consideration ot 
nikke bonus or fee paid by the petitioners. ' Such are banks, 
insiirance' companies, turnpike roads and canal companies, 
$d. in these, individuals hold property or stock in shares, 
baire m them an estate of inheritance and are benefitted by 
certain tolls, interest or income. * 

' Other corpqratioris we may observe, whicfi arc esfablish-' 
ed principally for publick purposes, but in which ihdtvrdii- 
afs as members may have a beneficial interest, but no estate 
of inheritance, ^uch are the incorporations of school dis- 
tricts, parishes, towns, cities and cbunttes, where as members' 
or inhabitants ihfey may have corporate property or privi- 
leges, such as benefits from the corporate funds, rights of 
common, &c. * ^ ^ 



(24) Iliid 14. 

(25) 1 



\ Ibid 15. 
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172 iMffV|fa0ra cmuBifm vs. wmwtmd. 

lo Miothar diviiion may bo iaeliided tkme cmepttnrfkmur 
for the ftppropriatuNi of alms to purposes^ a-prtriftri^^' 
ture ; an ^ the poor of a particular pariah, tic. Th« itt* 
teratt exiata here m iadivickiak, but iMiHiilj not in the <^- 
pmrators who hold it in tmat for tfaoBo to vbom it ia ap- 
pointed* * 

In a Btili more eomprehaQsire data, majr be 4^nbi^i0«A 
tjbose corporations which are purely of a publick oolKfv. 
I'he cqn^o^onwealth may name individuate as corpaivfon *ta 
perpetuate a corporate succession, the better to carry .ialo 
effect objects of publick importancei and with no deaigiiilo 
giran^ eo^lumeptSi^ or exclusive personal privileges to ilmt 
indiv]^uals« If individuals acquire by such publick wcHj&ff^ 
pe!rs9n^l advantage it must like other privileges vicidf^i/kd 
to publick lafs yield to siich modification as their prmc^Mii 
des^ requires. $ucb are the universities in JBogbm^ 
and institutions of a similar nature in this coiiptry. TJlNyr 
are of a civil nature as they directly afiect the welfar^p a^A 
ipirosperity of government, and as was observed iu the 9i£^ 
m^it of Phillips vs. Bury (26)^ fatal would be the conseqijMW|- 
<;es if they were to be exempted from legislative l^pa^i^, 
<^ the great part of the nation would not bp lubj^et t%^ 
rules and government of the f ommon law, for the rich pien 
were got into guilds and fraternities, the menof learni^iBjto 
colleges and halls, the poor into hospitals, and those cdled 
religious into monasteries. Now in all these the nation have 
a publick interest, the^e are all places and j[»eople of publick 
interest and concern." 

But whatever interest the publick may have in such insti- 
tutions, and whatever necessity may exist for their reform 
and improvement we are ^old by the plaintiffs that the leg' 
islature have no power to apply a reme.dy, b«t that resort 
must be.bad to some other tribunal or the evils however 
great must be submitted to. 

(26) 4 Mod. Hep. tir-, 
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- ^ Ir wiy here be general^ obser? ed, that unless the legis- 

Mir#|iow«r c«o remedy defects in the original charter es- 

iihBiking sncb iDStitutioBS^ tie remedy can be applied ; Tor 

^^ilial«veff. authority tiM courts of chafieery or King's bench 

can,«a:ercise, Bmat be oeofiaed to the existfng stafotes, and 

can make no proyision to guard against evils in future or lb 

^sMoftiB sdvakitages not already provided for(t7). 

► -f 11 ipeaklng of legislative power without reference to the 

^ifrictions of our constitution (which we shall presently 

'ie«Hi8ider) we dould not have expected to hear the piaintiffii 

^^fenspt upon English principles to support the position that 

' % is kntdequate to the conrrection or amendment of existing 

%W8 or charters. The undisputed text book of the Bnglish 

*Mr in Its comments npon the legislative power of Oreat-Bri- 

'iahiis in this language :-— "Ithathsev<(reignand uncontroul- 

iftife authority in makings confirming, enlarging, restraining, 

"^ribirogating, repealing, reviving and expounding of laws con- 

eemmg matters of all possible denominations, ecclesiastical 

br temporal, civil or military, maritime or criminal.'^ — ** Atl 

aiischiefs and grievances, operations and remedies, that 

teaascend the ordinary course of laws are within the reach 

"of ttis extraordinary tribunal(28).'' 

'Itmay be Ky misfQjrtune not to have better understood 
*1the 6bject of that part of the gentleman's argument in which 
he dwelt with so mucb eloquence upon the weakness and 
fvickednesa of our legislature. Whether it were intended lo 
prove that no legislative power exists in our government or 
to shew the impropriety of that power being exercised by 
our generaleourt, the force of it was equally lost upon my. 
unbelief.— Our legislature (said the gentlemen) are iBiterattc, 
are ignorant, and "he cannot teH whether their language is 
of the English or Indian tongue."— *< They are subject to 
passions and may be influenced by intrigue.*'— ^* Majoriti«|i 

($r) 1 Blk, CJomm. 481.— Bac. Ch. B.— 2 Bro. Ch. Rep. 662. 



(«8) I Blk. Comm. 166. 
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ire lAirajs wrQBgi.*'^-^If theie thii^ bd lo^ iti» te be mgifet- 
|«4 Iblkt aft *e 6im4oiir Md MMeb of tbit fMfC of tfie geti^' 
fmnan's vgnmeDt abofrid be l«rt upon a tributial whoba¥er 
WfA power peacieaMjr to cbaage our form of goYemiiiofit, ani" 
wbo probably canojot be peviiiaded to recoauiiend rebeili<M; 
But from such gloomy reflectioos let' aa hare a momentV 
relief in aspecimeq Of that bgick hj iriiicb these' mia^" 
meanours are proved upon the kgialatnre. <*lf^ (said tte* 
gentteman) ** eertun indi?iduala without aathoritj bad tAmn 
posseBaioD of the college buildings^ tjnej 'woidd h^ire' been 
gpiltj of tre8pafim.->*-Tho legislature passed an aet^ in tW 
elocution, of wbieh they became aotfaocized to take poesei^ 
fioD ^ lNii?ef^e the legislature lire trespassers, hc.^^Sadlf 
a similarmode of reasooiog beea applied tothatgenikBaai^ 
judicial proqeeidings, it might hMr« brought bite andliia lof^ 
lek tp a eoBdosion aot dtog^thes so agroeiaible.-^Far b^^ 
stance, if the sheriff of the iQiPunty execute a pefsoii witfaodfe' 
an^ority, be is guilty of amrd^r^-^Tb^^ei^Ieman mid bit 
^ftioeiatea upon the l^ncbif) the due ooume of j|i<ficial pfe^ 
eesHigave the sb^iffauthor^ty^ Therefbre, So.. ' ' ' -* 
Ag^in for the task he has assigned to us^^Alter* aA^" 
mitting that the king of fbreat Pritain posaesses ouWfr^ 
yoveri and sajil^ ^t pa^liai^ieiit is osan^o^eiif, 'it 
iaaaaerted that our deCeaM^e cannot be supported balb^' 
^wing that our. iegisilature possesses toore power thaakiug'* 
aud parliament both. Nmr whatever might be the geotle'*' 
man's doubts as tot the nati<^al language of our legUlature 
it is believed the legislature, va^uld^ b^ at o# Ipsa for the na^ 
tiooal character of sucb ceasouing. 

^ But we shall be content witb that portion of parliamentary 
power whic^ o^ay beleft>to purjegialature after abating from 
it aH the restrictioii9,of 4h0 constitution* For ^^an act of par- 
4JMieiit is tb^ eisercisf) of the higbe&t authority that this 
kingdom acknowledges upon ^tfurth* It hath power to. bind 
every subject in the land and the dominions thereunto be- 
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lh«rein(29>*'' And yet wKto Uib v^ exkit4Nioe oC giMr^ 
^oae«it rehires ik$,t llie. togUtetiire «liMkl bavt pever t« 
pass laws which maj affect the jNropertjr, liberty dr life of 
every citizen of the state^ it is ai^ued that an authority 
espial to the establtshmeDt of an ordinary municipal regular 
lieu woidd be umttfe^in their hands upon 9l preaumpHon of. 
the p&esibUity of its abuse. 

Such was the gentleman's idea of their propensity to 
iifrwa power, that he coidd find for them noparaflel on earthy 
hut he hias gone to the court of Pandemonium for iilustra- 
tioik ii^d the legislature committed aH (he outrages charg^t 
cd upon them, without such resort to heat his tm€^iiiftH6ny 
tti^ not his memory have supplied him a reference of more 
reeeat authority ? — Might he not have pointed to a tribunal 
t0 which even Rhadamanthus would have surrendered Mi 
r^eandsed^ 

The legislature forsooth so subject to ^passion^' and ^il^ 
fir^gue^' are to be denied jurisdiction oVer this corporatiov 
that the supreme controul of it mtiy be vested in some half 
d99fin trustees, whom, it must be tricen for granted, no pas- 
9i0ns can ever move — no inirigue ever influence ! 

That the legislative power in ampfy sufficient for much 
greater things than ours has attempted in this case is not 
only true in theory but that it has long been exercised ia 
practice we will abew by a series of cases both in Great 
Britain and the coloniet. By the English doctrine so far 
ar^ corporations of any kind from being above the legislative 
power, that they can be dissolved at the pleasure of parlia- 
ment'; and a fortiori must be subject to every regulatioa 
which parliament may deem expedient(^). 

This power was ever considered safely entrusted to par- 
liament as the guardians of the community, whose interests 

(20) 1 BIk. Conm. 186. 

(30) 2Kyd. on Corp. 447.-1 Blk, Comm. 470.— B«c. Abr. Corp. A- 
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M indiridwAi br corporattn were Ifaere re|>rreettt«diMtj|; 
rfuoii wbiok could not a^Mf ^ ^° extemion of tbe ftMifr 
anthorilj to tbe ero«ni«-^Nor it U preteaded thtl the kki§ 
can ID all cases exercise the saae jurisdictioa* 

What then is to be inferred from the authorities cited. 
hy tbe plaintiffs to shew that the crown has not tbe powers 
which we saj the legislature has. Suppose thej bad pr^ 
duced the same number of authorities to prove that the eri^ 
er of your honours' court does not possess ivch pow«rl**> 
We might perhaps be disposed to sajr be would not be Mir 
suitable than ^' his majesty'' to exercise it-4>ttt by no OMMUMt 
to suppose it disproved any position we have attempted to* 
•uppoft. As it is not our loteotion to rely upon any pprlia^ 
nientary precedent, wheretiur constitution shall be found 4^ 
kave abridged the legislative power, so we at onoe disdaiiv^ 
the applicaf ion of preoedenti to shew tbe want of suck<ftUi» 
thority in the crown— -a power some of the prerogativos ^ 
which are possessed by our legislature, but which in itsdf 
is totally destitute of tbe authority with which the legisfa^ 
lure are entrusted as the representatives of the people* ^ .- , 

When the nation was dissatisfif d with the op^atioua -^ 
the land bank and south sea sefaeme, no difliculty existaii 
Mr want of power in parKameat to take away their chai^ 
tersand even make the members individually liable fq^ 
bills(31). In the time of Henry sixtti a statute was passed 
by which all corporations and licences granted hy that pripiCdL 
were declared to be void(32). Monopolies granted by chaif 
ter are always abolished by parliament when thought prQp« 
er(3d). So the fee for admission into trading companies 14. 
altered almost yearly by parliament, although much against 
the inclination of the corporators ; as also the qualificatioQi^ 
and number of members. — In the 23d of 6eo« 11- a corp#< 
ration was established for trade to Africa, with gr^at detail 

(31) 5 Rat. Mod. Eu. 14. 
(S«) Bae. Abr. Stat. P. It. 
(S3) 1 Tm. W. M. UI. 
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fpj. with«U its d#peod«0€iet fa»d been vested in it; still kl 
1^ ^ of Geo. III..perlkBMil Utongfat ppoper, on mncli de^ 
tibforation apd i^er mttch q^poeition^ to take from tjieir jih 
rindiclion that fort and a large extent of coast, vest it in 
the Qt^mn abd declare the trade thither tre^ to ail his maj- 
Mty'a subjects.<^*-^dee^ for proof that parliaoient hare 
ce»trool€fd, altered, and even abolished corporatioha iki their 
ploasora^Ji cateoi be necessarjr to refer to^piirticokr cases^ 
wlMie BO book open the subject can be Iband that does not 
ro^ognize the principle(34). Qi|t if exaaiples of a colUgB 
mte necessary, among many others, that of IMianchester col- 
lie mxy be noticed, where parliament took from a sfiecial 
witor thepower of visitation Mid vested it in the erowHL, 
h^c the ad of Geo. IL(d5). A>m tl^ ««•« ^ ^^ & ^tr 
TO^St. John's college, where bj statiile of 1 W*^ M. for 
sfacoigating the oaths of altogHioce, and snpreoi^cj^ it iraa 
presided that the office of bcpdiir fellow, of *a<ol|eg^ ki ei'« 
Hmr nniyersitjr skonid be vacated if the incuoibcfpt r^ysed 
the new oath(36). 

In this coijuilij too ^opir p|royin<^ial assemblif s. exercised 
tke same power and ofteo chained the. whole oiganisatioa 
o^ such mstitiitKHiSi-— An act was piipsed in Connectlcnt 
in 1/23 withont petition or consent of the corpi^^tion ^\p0p 
lie morefM and e^a^Me ^abti^hmmt of iTate College, 
And for etdofging if^powtts and priviUges.*^ Bj this 
act the number of trustees iras ^snlafged, new offices creat- 
ed, and new regiilatiotis milde with regard to the number 
which should constitute a 4iiorum(37). 

fijr sin order of tiie general court of the provmcii of i^as** 
sachosettSy 1673, an addition was madfe. to the members of 
i^ corporation of fitarvard dolt^ge, against the will of tlio 

(94^ 2 t*erm. Rep. 53S.— 8 Term. Rep. 490.— Dong. Rep. 637. 
(35) 4 Term Rep. 236-7— 844.— S Term Rtp. SIS. ^ 

f3«) 4 Mod. Rep. 238. . « 

(37) 2 Doug. Sommarj 183. 

24. 
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corj)ofatiori(38y. tn 17M, the cKaHef 'iilf'Wfrttj'flBM 
in i^ew-TTork/with regard ib inducti^A WHi T^^eAm^ty^Wll 
iegi8iarure(:}9). '^o iheBe'A^lbe^M^i mt^'^tiHil^l 
siaiiies, (is 3 J6fin. ftefr. 'i^f^Ui, &c:f ISu^^t 'tt1<f1«*fe 
leave the question as to the subjection of corpbratt^ ?o 
the general tegrslatire power with an oflfer'to abaii3oV ^ 
defence when one uneqiiiro^al autioriij shati f>e proSaeH 
Jbj the plainlllts to shew that Ifbe exercis^ of such power ISy 
tiie legislature df Great-Britain was ever adjudged itfegafJ^ 

^\ie plain tiSs' however choose not to rcfsl ifee Valirfftjr 
oi ihesc acts ii^pn general legislatiVe power; biit say, tiat 
wiiatever rignt the parliament ot l^reat-l^ritaih^ er the pro^- 
vinci&t assemblies before our revolutibn mignt'tiaf^ fikif. 
to bave passea the acts iii question, ttiat odr legtstatltH^ tifilr 
lias not (bat power b^ the proviisfon^ df '6ur 6bb'stifitffidi ; 
Vridttidfefore in'ttife Ifefr^ j^hice— '' ' ' ^ ;*' ' " -^ '*' 

^^ ilk. tkej^ dYe€6nmYy\b iht cohstititims tf/iVkrJlRfti^ 
skire.andbJ'thiVMtea^kes. \ *^ " ''^ »*'*'* 

As toiibd^^lr abtf V&itoi^ 6^ eteeniosy narj cbrporatrontr ifhJ^e 
DO visitor is expressly appointed, our le^dlatur^ ^^UdhsUMn 
toall the Vijgltts dff^'e crown; ^^ anA^ '(sayti Juiige'^|fefrieip) 
<v wliite acting within t^e pale of' the ttnited' States and sfaite 
consirtutions ^sairttie bmnitibfence of par1iamei6V(^tf). ^ 

**wKen'tiife people (says 'c*hief Justice feent)' crealtrf'a 



capable ojfenunjeratloh. Everything is granted 
expressly reserved in (he cohstitutiohal charfer(41)." " **• 

J^ost} if not all the restrictiotis upon legislative power in 
our constitutions originated fron^ the previous exerdise or 
abuse iof the Dpwer having 'been attended with evil.— jlnd if 

we look at our constitutions, advised by the precepts of lae 

•-: : ' .. a ^ ' ■ tm:-- - . /i - ^ 

• (38) 1 Hutch, ftet. UO. i \ f - 

* (39) 9 Johns. Rep. 137. '- . 

(40}7Johiii.Rep.492. • - - 

(41) 9 Johns Rep- 574. 
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SUPWm C»t7ST, STRW-^lAMPSamfi. If 9 

|eaFmd,l^0lBBi|fl^ator« for the tnterpfetation of stat^tet, *^ by 
consideriog the reason aa'd spirit o( ihem\ or ihe' cause 
ivfaich moved the le^slaf ure to enact them,'' (42) we shall 
qQt find by th^ existence of any evils resulting from this pow- 
ei^t caiii^e, fqr any restriction upop It Tiy the framers of the con- 
stitution. Whatever inight have heeW the complaints of cor- 

.po^^tions erected tor private emolument, of encroachments 
op0p their mhts, there was no pretence that parliament should 
pot have jurisdiction and controul over publick institutions, 
and that the same power should not continue rn our legisla- 
ture. There might have been reason why security should have 
been provided for therightsof individuahin corporations of 
a private nature. In those corporations Where the members 

,a8 such have personal privileges and interests — abd no ob- 
jection <;ould exist against rendering them perpetual where 
the individual alone and not the publick was concerned.-^ 
But ourfother^ did not come to the work of framing our con* 
fititution with porrow or regret that the sacred oracles of Uoi 
had been rescued from darkness by the abolition of the mo- 
naateries. They did hot come to that work with a wish 
tluit the obsolete systems of science and theology, which 

,, iiie ai^ci^nt colleges were t^e last iq abandon, should again 
be io^posed ,upon the cpmmupity at the pleasure of those in- 
BtitutioQS. They approached the task with a belief upon 
whkh ifity acted, ths^t those interests and institutions in 

^whif^h the pi^bUck wei^e mpst concejrped would always find 
fiu||cient protjectiqn in the wisdom and integrity of that de- 
partmentpfgpvernment^to whom the publick weal is confided. 
It was tjierefo^re they confided t,q the legislature the power 

, apd qaade it the^r duty ^^to assemble for the redress of pub" 
lick gcieyances and for mfikingsuqhlaws as t .he publick good 

..m|y require." (49) And from time to time to niake, qrdain, 

;|(3d e^id^lisb alljdanner.of wholesome and reaspnable orders, 

r4«)l*BllcCooi..61- ■ — 

^3) N. H.43oMt 5. ^Il 
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\vm%j statutes, ordinanceft aqd directionSi either with pentt- 
ties or without(44).** 

That it could not hare been intended bj the framers of 
the constitution to restrict the legisIatiTe power opon this 
vubject we think is apparent from the nature of ike instUu- 
Hon and Us intimate connexion mith gotemmeni-^ae al- 
so from the general provisions of the constitttHon itself. 

It is a proper ajubject of legislationi as a publiek civU fn- 
atitution. But t^e plaiptiffs have insisted that ^ it is a pri- 
vaie eleemosynary corporation/* aod that statement is at- 
tempted to be supported, in the first place, by confounding 
this institution with ^* Moor's Indian charity school*^ which 
Dr. E. Wheelock claimed as his, and over which no other 
jnrisdfction has been exercised but at his request. Now ix> 
fact on record is more clearly stated, than that this institution 
and Moor's Indian charity school were entirely distinct a>^d 
iiidependent pf each other jn their origin and establishment ; 
were ever governed separately, without the least connexion, 
i}ntil the schppl solicited the interference of the legislature 
a^ld college. Their funds and property are now distinct 
and separate. For proof of this we need no more time than 
is necessary to read the record of a vote passed by the 
plaintiffs May 7, 1789 — as follows: ^^Representations having 
beep made to this board, that apprehensions have arisen 
in the minds of some persons, that monies collected in Orgeat 
Britain by the Rev, Messrs. Whitaker and Qccum for the 
iise of Moor's charity school under the directioivt>ftheltev. 
Pr. Wheelock) have been applied by this board to the use 
and benefit of Dartmouth College ;— resolt^ed, that thist>oard 
have never hac| any controul or direction of said nlonies^ nor 
have they to their knowledge, at any' time received or ap* 
pli^d any sum or sums thereof to the tise and benefit of iatd 
' cellege,&c. A letter of instruction to t)r. Wheelock from (he 
g^t^onourable board of trust pf that school in England, April 25, 

(M) Ibid. 7. 
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'^1771} ^stales th%t *^ ihe corporation oJT Dartmouth College in 
its nature and designi differs from the establishment of theik* 
school'^ and forbids Dr.Wheelockfrom subjecting the school 
or its funds to tlie disposition of that institution. Therefore 
we will not trouble ourselyes here to settle what kind of es* 

' tabfishtnent Moor's school may be, or from whom it derived 
its funds, since that is not this institution. The source 
whence this institution has derived its support is of a nature 
80 publick that no difficulty occurs in pointing to ft. 
Among the publick grants for its establishment and support, 
was that of the township of Landaff, containing twenty-four 
tiionsand acres of land January 19, liTTO, long before Ihe 
board was organized under the charter ; also a tract of three 
hundred acres in Hanover, the same' upon which the butld« 
logs are located. — In jfcfae same charter was made a grant 

^ ibf two hundred acres adjoining to Dr. E. Wbeelock-s, in 
consideration of his services and expences to aid the insti- 
tution — services and expences it would have seemed unne- 
cessary for the government to remunerate, if they were de- 
voted as the plaintiffs must pretend, to his private use and 
property. The legislature in 1773, made a donation of 

2000 doUars, and iu 1787, granted a lottery to raise — 

dollar!^ in aid of its funds ;— in 1789, a tract of 42,000 acres 
of land— in 1805, 900 dollars^and in 1807, a tract of 
23,000 acres of land ; anfl from the state of Vermont in 
178^, was received a grant of land containing 11,500 acres. 
That this is a private charity ht^ been urged too from the 
circumstance of its being called a coUegv— -That although 
universities are publick civil corporations in Bogland and 
throughout Europei yet that colleges d^re there consider- 
ed eleemosynary institutions. I do not understand the coun- 
sel to deny that universities are publick civil corporations-^^a 
principle indeed well established by all writers upon the sub* 
3ect(45). 

(45) ! Bile. Com. 471.— 2 Bro. Civ. Law 15^. 156, 
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Whutare cdHtd 4^lkg98 in the piuv^i^rtiitkff n|JBtii;KnQ:; 
and hj which ffom the cesemblaoe^ in »a«i^ tl.he l^arigl^ 
coonsel have attempted ftotprtye this If be a ^mofe cft^ri- 
^gp are were conditional af^ropriations ef fundK for Uie $t^ 
IPO W of. peFeoos of certain deacriptions called . the flBa3t^r99 
ifeUewa and stttdenls* aubject to the inapectioo and contrioal 
jp[ the mdividual who makes the ^i^rppriation ; ^ul 
have no inore power of conferring de£ree3y ox of < doing af)f 
other act wh^h .a univsersitj maj do, thsin our jpaoistei Jbare, 
-which Are incorporated for the support of mjniatera^ ,41- 
though this institution is called by the name c£ eolleget j(ti)li 
cmiyn the authorilgr liefei^ seferred i% the dmg^n of .th^ijp* 
atalation must determine the exlent of itsjpolitiqal jjghts.-*- 
lAundF whether the act creatii^ ithe corporatien .was a puUiok 
^•r^ivate act.orcl^iRterfin its ternvf, oould make «o diflbr* 
..fncevsttipibe er^eu^rof .the object which makes thereof- 
potation apubUck4>ne(46)« 

. What thenmuftt have been the phiiotiflGi' desperation to 
taLve seized as the great pointy, on which to build so migh^ 
an argument, the circumstances of this ins tilution .being 4;ail- 
-ed a college, while it differs in fact from a college in every 
particular of its design, privileges and powers* Bjr predi* 
eating their argument upon the technical definition of acc^i- 
lege estaUishment, do they intend to deny, that this instita- 
tion was erected for the purposee, witih the privtiegaii and 
.po#ers> -and subject to the liabilities of an English univers i- 
fy ? "This eorporatioo, wiMi erected for the proaiotiofi of 
learning-^Its officers (says the charter, p. 11) may exercise 
their anthority ^< as fuUy and freely as any like officers in 
any of ourmdvefsities, colleges or seo^maries of learning dn 
our realm of Oreat^Britain, lawfully mny or ought to do.^ It 
also has the power of conferring ** any such de^ee or de- 
grees'' &c« *^ as are usually granted in ^either o^lhew^er- 
sities.or any other college in our reahu of Great Britain^" 

(46) Bac. Ch. Ui^—g Atk. 87.-10 Co. Rep.l01. Bao. Al». Stat 
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i^r^'^ -^ftt iBis b^braltkih Ins eAer dbjects and dfatiefi than 
tter^ tr6lf^ges, ik^hicb, (says a learned civiimn) << were fi>m^ 
kAyhM} to li^ ecclesiastical estabIiflicients/'(47) is per- 
fectljr lipparent from its own proceedings. Tfae same shew 
that ithas never doubted to use the prhrileges of a universi- 
ty. — <^ The power or faculty of teaching these [the scieoeet 
alnl professions] were bestowed by the state to the senrfnary, 
by the seminafy to the individual, and hence in process of 
time, these branches of learning came to be called faculties, 
find the criterion or essential dfffereoce of an university waa 
ftie powef and licence of teaching the four facultres, the sup^ 
posed compass of universal knowledge^ — (48) the trustees 
bf this fnstiturton liave not oiriy exercised the powers of a uni- 
versity, but bave used and even preferred that miffie as the 
mbst appropriate until by some strange cofaicidence it be^ 
cam^ obnoxious at the moment it became the legitimate title 
by the act of the legislature — ^< Whereas the duties of preil- 
d^nttif tftis university'' — is the record of their mem^able 
voteofNov. 1814 ; which being very importalit in its <mi- 
Bequenees was undoubtedly prejuured with dl the precision 
and accuracy oft be lionourable beard. ^ that name were 
they almost invariably ^styled in their ottdfll aeta, Ihw me- 
morials, reeordb, catalogues, &c*«— T hsrt their pl^aetice in 
this respect was correct, and Ihf^ the term college and^w)- 
fversity are ^ow frequently us^d for each otiier,. appears by 
the eastfe Mtlioritjr befoti& cite^y-^wlsere.it is obaesMd Mut 
'' ev^n:iiMlepeQde«t ef . ikit sp«d«t worcb of Jts chai^ter, 
Dublin is propetly a lUHveiaily, so ia'6lai^ow^;timi8h con- 
sivting^of but one coilo0B"(40). f^ One of dhe Draat distin- 
:guisfaing fnduies «f modern universitiea is the pfow^r of con- 
'fiBnrieg«bgsees"(50>. 
. Asitfae mtlme irf this iostituCieOf so its olgect and intimate 
ceeaescioo witb .gerviemment se(|oiee their care and eontroei. 

' (4fin'8fttTi.Clr.l4trl5S. 

(48) 2 Bro. Qv. Law, 159. 
T*9) 2«ro. Git. Law 15iJ— 3 Itato. 
?50^ Ibid. I 
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And ve are not left tp cqujn^^ygc ttft ol^iy^t-rJ^ I^N^ 
d^^lnrea itto t>e the '< spreading of cbristiao kDowle(^||Qf^L 
and ^^ ^bi^ the best meaoB of education majr be establisl^d i^ 
our province of New-Hafnpshire.''— Had the charter 
proceeded no further, hopelesB aa might seem the efiorf, still 
the plaintiflfs would h^ve had some oftore plausible preteuce 
than at present^ for makjug a question, whether such be aa 
object ^(pntpateben^t onljr, or of publick interest and 
concern. — But the. charter in the same clause has 
imlicipated the . onlj answei; which could be given 
and unequivocally declares it to be "for the ben^t ofsaii 
province.*^ — ^Is such a purpose then not within the proper 
sphere of l^islation in a govermuent like ours ? and have 
ibeframera of o^r constitution so decided? Devest the 
subject of the spacious ga^b in which the learning and ki- 
gtaoitj of the counsel have enveloped If, and what other 
h the nakjed question presented ?— Thejr deny that the leg- 
islature has any ct^stitutional right to interfere with tte cotf- 
xerns of this institntipfi^— -Its charter declares itto have 
been established for the purpose of " spreading christian 
knowjedgiej" and V tl^at the best means of education may be 
estabUshediiu tine pyrovinee of New-Hampshire for the bene- 
fit of saiA pfovi^oe*". Wh^t do they then but deny the 
publick interest in these objects ? If such a doctrine be in- 
trodiwedby tbeinfliie»Qe.of this institution, then indeed if 
the govemifieni have not power to rtform^ fhey shoidd have 
to annihilate it.-— Nothing leas than the sidemn formality with 
wUch the plaintiffs* counsel have attempted to prove that 
the *< diffusion of knowledge" anjl the <^ means ofedui^tiim'^ 
are not.proper subjects of legislalioo, could be d|i#me4 a 
sufficient apology for any remarks from us upon siilch a sug- 
gestion. — The painful emotbos excited by theadvanceoaent 
of such a doclrine in a government like <Mirs, before a court 
of justice, are in some degree mitigated by the reflection, 
that the existence of a court of justice— 4heyei^ existence 
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tif governmeDt itsetf sb^ws that the principle tbey'contend 
for has not yet been adopted to anjr extent ifi practice— 
And tbat it never wil^ be, We trust to the wise provision of 
our taws, the intelligence and integrity of tribunals appoint- 
ed for their interpretation, and that temperate but resolute 
spirit of patriotism and order which shall eventually enforce 
their observance. 

But even the broad position assumed by the plaintiSs can« 
not require of me in the present state of society to discuss, 
particularly the connexion of the institutions of education 
with the existence of government — a point so long since set- 
tled in every place where such institutions have existed. I 
would rather read to them the preamble of a bill relative to 
literary institutions^ some twenty years since, recommended 
to the legislature of Virginia by a JEFFERsoif, PEWDLETOir 
and others, << in which" (said an eminent lawyer of that 
state) " the importance of the subject to the publick is most 
ably and eloquently announced." 

The communications of every chief magistrate from the 
origin of our government, have urged its importance upon 
the national legislature. Examples of practical Illustration 
are found in those sovereigns, who relax the bonds of slave- 
ry by disseminating the means of knowledge, — who, as they 
would shackle their subjects, restrict to individuals the use 
of those means. Even Alexander of Russia, enlightened by 
the principles and precepts of Christianity, is adding fresh 
laurels to the wreath which Europe has bound upon his brow, 
by traversing his empire in person *^ to establish and regu^ 
late schools of learning." Such is the effect, that a distin- 
guished philosopher of Europe has said << give me so much 
of the literature of any country, that I may dictate their do-' 
mestick and national songs, and let whoever may enact 
their laws or wield the sword, I will govern." — But history 
silences all speculation upon this subject. The records of 
26 
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tjx9mjmi oppreMioiiHriteir iMmm 'th^viiw otl 
edge were coafified, tp a fimu Tkft ixivmfk of )ibeil|^ 
lice aod equal cpghtp |iroGlaiairtbe |p6lj^le <UM Wid j 
1^ of edacation. loMHiitioiisfpr Um piii|pose«rii im Sf^ 
to i}^e moralaiif)politic9l Arel>kiiedetthe ^^ttWeto ^MmA"-— 
the fulcrum by w|iicb be>«<HM ^^ nm^tf <J^ srorU/' 
> The framera of our ccwBtitution have not left us to mjBu 
their optaipp frocQ 4he nature of the subject only, — ^but haire 
declared that << knowledge aud learning geoer ally diffuse^ 
through a community are eaaeatial to the preaervatipn of a 
free government" — and have rendered sacred the declar^iOB 
by incorporating it in the same instrument by which is traos- 
nrifted tout that form of gi^veromeat. And although tfaegr 
could not have anticipated that the powtr would ever be 
denied, yet as the duty might -be aeglectedy they hava 
expressly enjoined upon the l^^sjature in, all futiire perMs 
of the government, to cberish the interests of {iteisatiire aad 
the sciences, and all seminaries and publick 8chool9(61^" 
They have declared that the healthy the existence of the^ 
litical body dependa on the pure streams of knowledjf^ 
ytet we are now told that the l^tslature, the guardians of 
the commonwealth) should they see wicked hands, miagliag 
poison with the fountaui» can only sit as silent spectatocaio 
witness the detelation which embraces themselves in its ra- 
ina. < There is no othar^ a|teroative» the government 'rnunt 
Goofroul these JnstitutiDns,or'they shall cofitroulthe govenh 
ment. C^q it be believed, while the attention of thelegU; 
l^ture 4s particularly directed by the constitution to the iotefi* 
ests of literature, that the whol^ controul of its conceraa is 
vested in an institution which may , promote, or may proa* 
trate its interests, entirely beyond the reach of govern- 
ment ? It is not to be credited that those who estabtished 
our system could ignon^nlly have so constituted it the de- 
stroyer of itself, or that they would with malice afon* 

(51) N.H. Court, p. 20, 
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^mifiakmmm»dmitf9mm9ltf%fda4^n. If tbd ptakiN 
ifib' fiOMtmctiooy bMvevw^ be ooilreGt, tbe (nmen of our 
jiPiiKiaMUMt hwe mpmM «ver tbe oowilitadM a aacbine 
mmc0i{atwidM0 tliw Jus[g9fnmight^ ancb cbaiBed thMi* 
tmhrm to tib^ gromd to be Grabbed by tt» wfacelBC 

But, it h Ibitber eoivteiided ehoold the mtvBt^ and de- 
Mgn of thi^ ifiitittfCion and itt eMnetlOn wkh Hbk^lmfA inters 
tmt of tfae oommmity reader it in tlNit tiew a pioptr^ubjeet 
oTIegislation tttidwr our comtiMioD, thai atiH the pm^nal 
tufer^tfs of tbe fna^s is a«eb aa to gtre tkem a Tight to ex^ 
tMm*^pro€M este** to every power. 

ffhii i?le# of-tfce sobjeot will embraee a conBtdemtion of 
tbMO ^ticolar danses of the ooastitiitioa wfajcb have boon 
BOtked ; bet permit me bete on tknr 8u^ettio» of pertosal 
iiltl»re8t to refer the eottOBel to tbe deliberate decteratioft of 
tbtfireKentts add if the legtalature on this poiet have erred 
I^tfa^m not be repro)iob<ld by these same trastaest who in a 
memorial to the legishyture in IdMy aolemnly averred " ihty 
hM* no other interest than the membtfs of the legialBhirt 
Ihemsdlrea'' — And well might they «o declare for even trns-^ 
teeir in a hospittfl receiving a lease of a bvitdins conld set up 
no* s«eb pretence as the present, and (said lord Mansfield) 
hIrveRomore interest in the thing ^ than the erier of a eourt 
(^celnmon pleas has when he is named as the last voucher 
in a common recovery (52)." Bat as a certain dfatlngnisii- 
dt fieraonage when reproached for using profane Ian- 
g«a^y is said to have replied^ that ^< be did it in hi^ charac- 
ter of commander in chief of the army and not as bishop of 
Osoaborgh," so would the plahitiis now pretend^ that al- 
tbottgh aairtfi/eea they have daclaimed all intefest but in 
comaaon with every other citizen of the state^ yet then (hey 
did* not apeak, in their character o(vi9itor8j and that now in 
that capacity^ they have a most undonbted and valuable in- 
tei^st. 

(52) 2 Bur. 1064 
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Two very fomridsUe bl^tclioxii to their mtppovUng io4i 
1^ claioi, at once prestnt tbemMlVts-mMit thej poiiiwi ■# 
mch duuracter or office of viiitor, and that the offico-Hnif 
wopuld giye them do socb pefional iateseet aa Hi eoatevM 
for. To their claim to snch ao office, ike Yts^ abened 
nature of the, pretence would seem to be a. wfficieDtaiiiirer. 
The office of visitor U to correct the atniffet and misfeai- 
ancQ of the cocporatioQ, or tru9tee» who in this case conatip 
tttte the corporation. — << Coqporalions, beiiig cowpoied of 
<i individuals subject to human frailtiei, are liable aa well m 
^^ priyate perions to deymte from the end of tbek ineiita- 
<< iioOf and for that reasoo4he law haa provided proper pei^ 
<f sons to vmf , enquire into and correct aU irregularitiea (hut 
<< ariae in such corporations, Spc.(5(3)* •. ,),- 

Now lest these lru«/ess should misoiAQagefSHsapj^jorfiVB- 
bezsle the funds of this instkutioni tkfV* M visitors ai^a tf 
e;samioe their own proceedings as fnialeca, to correct the 
*^ human frailtiesj** — ^to see that no fraud is done*" . If t|# 
l%ir can tolerate so preposterous an idea» let us — '^ t^ll j^m^ 
in Gath.' — The reason why publick c<M*poratioBS of ,.itiwi 
kind are said to have no vhUor^ is that the saperiateadeno^ 
and vigilance over them, is exercised by the soveretgii^ai 
the guardian of the commonwealth, who alooe lapfistrfarfslid 
in the correct management of Ihe prop^ty^-^-And of cooffta 
this visitatorial power of the legislature, who represenl tbeaov^ 
ereignty of this state, is not distioguished from iis ordiMrjt 
actl^of legislation* << And this'' (says sir Wm. Blachstone) 
<Ms what I understand to be the meaning of our lawyers wJms 
they say that these civil corporations are liable to no visilar 
tion, that is, that the law having by immemorial usage^ ap* 
pointed them to be visited and inspected by the kiog'^v-p^i:* 
^'All corporations have their visitors," &c. '^ Those mero%t 
civil, by the king,unles8 they have been endowed by a sub* 
'ect, and derive all their property/ and subsistence from 

(53) 1 BIk. Com. t480. 
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lMili^(i<)v ^* If tife king dnd a ffri^ate man jota In endbwiiig 
M ^emosjnary corporaffon, tfa6 ' king alone sHiiti t^ ttfe 
t b miti df it(»g). «<A>fid in general the Vibg bcmg tte 
.ftMMt^ 6f attetirH corporation9/''Scf;.(56) — <*Of nnireriitfes, 
btfhlg' civil corporatbns ffae king is visitor" (57). 

» AffiiAl \be ptmeft which the kirig as vhitor coUld exerciiie 
di9^v these corporations, resuhed from their pubKck nature 
ai|d the interest which the people bad in their general de- 
i^D and object; and vestal iir htm^ as the guardikn -and pro- 
ttctortofthe rigbts'ofihe people, it wooldbe a doctrine un- 
fit -for this o6tintr}r, to say that our legislature did not stand 
iff w near a relation to the community, and that our constitu- 
tion had noteatrusted them witfi as ample authority in thn 
particular as could be exercised by his majesty* 

* But if the pfarintUfb are desirous to make a fair estimate 
of the' personal mterests to be derived from the oflSce of vts« 
ilOr, had they possessed it, — ^let us for a moment suppose 
ikt honourable bbard, as trusties^ making up their accoudts 
afldctoshig the books, artdthe honourable board, u« visitors, 
po#llap8, by way of ^tinguisbing the capacity in which they 
. aely reirtraing their wigs, gravely opening the books to set 
aboi^^teGting the frauds, cheeking the abused and correct- 
ing^ the ^tnittan frailties'' of the honourable board oftrtis- 
ims^'-^het them then be advised of their personal interest 
by the learned counsel in Rex vs. The Bishop of Ely. In 
that^ dase where the visitor had the power of appointment 
to oertain offices it is said ^* this power of appointment 
dneaed by the visitor is not an interest.'' On the ground 
of iMerest << it is not an objection to a judge that he is a bare 
traitoe."(58) 

However, if their visitatorial power in this institution is 
only for the purpose of correcting the abuses of the trustees,, 

(54) 2 Bro. Civ. Law. 155. 
(5S)lBlk.Com. 481. 

(56) Ibid. 

(57) 2 Bi-o. Civ. Law. 156. 

(58) 2 Term Kep. 318—12 Mod. Rep. 08^.-^Doag. IS^.— Bui. N. P. 284. 
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it ii not «ak« ayay, aadytofa«My mM mi bt^tfjHiUMij Ight 
eserciiAd by as Midition^ ta tfae nnwlnr> 

The geoeral apirit of the €OPitit«tigii lypwawajg t#piatiat 
these legt«latireproGeediB0i) we fiod k mctmety to ii 
for that particillai' elauae ia eiflier oomtitutkNi wbUrii ^ 
rolea such generid construction ;-^*-whieh ^ipresalj' d^irfea 
the exercise of this aotkorhy i^id entities e%lit trvsteessf 
Bartenoufli College, to say to the saprette poiner of the 
state «< stand thon off** we are mighttei- ^thao thoo/^ 

'Borne embarrassment might be anticipated in the attempt 
t<^ designate such an articio or section.**— An embarrassmMt 
which even the plaintiffs' cotmselseem to hare McMfilewA 
frith no great success. For instead of putting thdr finger 
opon^the page, they in eSbct have thrown totwtfae wMuie 
b6ok, and left us to discover by eot^eeture, or accidentally 
on Which they most rely in the t6ng catatogne by ^henrtif* 
ed of the second, fwdfth, fifteenth, twentieth, twetityHbird^ 
atid*1hii1y-sev6nth artides of the New^^HampsbH^ biH ^ 
fights^ and tenth section of the first arltele of the ^Uiril^ 
Spates constitution.— Unfortonatelyy however^ the dUteii%> 
of discovering Iheir application in this ease is fNut eiittrdj^ . 
removed even by the ingenious argttment upoff this pc^intv-i-. 
To read at length the clauses cited, would seem to* be^ s«f^ 
ficient answer to a silggeiltion that ^^^y soppett or ^mm 
countenance any of the phtintiflb' pretensioiis* 

The second article of the bHi of rights ^myn^-i^ AMmtm 
fakve certain natural, essential and inherent rtght>*«H BMi rti ig 
which are the enjoying Hffe and liberty, acquiring, pos(il»sl6g 
aild pro^cting property, and in a word of seeking s«d^db« 
taining happiness.'^ ■*-* 

What natural^ esseniiisl or inherent rights tiie phdiilfffs 
have lost by these acts are not yet designated, or wha^tftOiK 
est mode of acquiring property is debarred to them dbesnot 
appear — ^We think it has been shewn that the object of this 
institution was not the private emolument of the trustees. 
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m^i^ im^fon^SmOfWko m tbtj hwe jwitdjgr 8«id of tbeea- 
lio*tbe ltgiifcil»f» oihm tium the Kim 

««JC tbf^Me iMWd Owv eootaary to tke Intent of the cfaav- 
|«l^jmf«e^ntffi?fd to^ie«i# for.tlMiwriv^ a perionftl iator- 
|»tjrMiHiiyi»Iwirtyi tben it would be amU coaiclusiTe) not ott%r 
i^ to .tb« ^if^ieW9 but the niice«iwty of le^tbtive interfin^- 
eoee» Tb«re i» no4»]|p^tioii witb the def«n4afli to £&ii{i- 
oi^jtbi^fliiHBitiffs tbe inferenco so faiity estaUMtod by 4he 
|ft|pu»e4fouo|ienB tbe,xMe of ^a«on ¥8. 7<^at^her&dk 
y^^^notyectipii vciimade to tbe adiot88io% as vitnssM^ 
o£ the trn»tQas.af jthfie If fdne^ JMisatonary sock^y on accotet 
aitit<r"''fi 9^^^r ^Wli d#>is«l to the aodcty by the will 
itt:tfl^tiafH nd it waaobstrved << thegr were nere trustees 
tfkfCWd ejr tbe .tettator 's bmi^f to the objei^ts of the hifi^ltf- 
liapr wd to.eotsid#r (faena jMmeiuiily/liifere^Ml was to »► 
|irti4eth»a^lM»aaM9rn^etii«^ioiit''(d9). Tbepbdii^ 
iWi 0ertai«ly am net aetui^ white tb^y may forbear an a^ 
t » WpM » pegyerfe tMa article to ttieir purposes, or estaMisll 
i^pMSW>t)ieiifelwalbe eerractna»a4i£that:iBytatfoB« 

,Jjam*wiltA aa^oi^ iKitb a fr^ffisimMfnibr to theformeiv 
m^tjmti^wtfy sMBbsr of^be cemflHiAilj ia bomd to oo» 
t mtm t^ ti^^ p iD H ie n al aei^iee. when Be€essary,or an eqaivaleot^ 
ako provides that *fMa part of a Bum's, property shall be takt 
^^{mm biw» aad applied to puUkk uses^wttboat his ewii 
eonftM9ie«thi^ of tbe refpr^entatijre body of the people^ 
fijUp^JHe the iababitaots ol this state eoatiieiiladiie by any 
athef^ltwa^lbae those to which they or their representaliTe 
kfiAy, have given tfae^ censeet.'' 

iiX^.de«laralie»efiiribpeBdence venders af^parenl the op- 
pceflpi^ of tbe crown aed gDveromeet of Great Britain, in 
refef€^iGe to wUeh.this proviston was adopted/ They are 

there complaiiied ai^nst fi^ ^^ suspendiiq[ our own legisia 
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Bmre Am j^mtifft dted this to fwrnre b j lin*i 
«hich:g«ird8 agiinst ft|pBoprktiag fpMwIe p to prty l | > 'y yi 
liok uses, that piaWick pc<ipev^ amy h%wmd t^tftimA 
pmrpoeeB ?— That what k ei^rmdj appaiip riata d iW^be 
J^nefit of the proTuue of NMr-HaoipakW ia il a u dl i 
e^dwively Cor tbe oaa of eigbt indhridaah of that anl « 
^joioing proTiQce ? Or bj (bat claoM wbkh gimdi agakMt 
the approprialioii of priTate property ancept by mnseni ^ 
the legislaturtf to prore that puMick f^Mtaeamot be gaf- 
araedeTeDbj the k g ial atiire? We wook) by no- 
gmige them pny advatttage to hm i wm md by aU 4e 
aaferences from this article of tbe Wii of rigbta. 
. The fifterath article proridea «l»t ''no aobyeet 
4aefal to aeawer for aay crieie or eKMMe mrtfi ibe I 
MIy and plainly, aobetaiitiaUy and iefaaliy d eae i i b e i ^ 
hm^ or be eoiepetttd to jBoaaae or faratoh eirMenee m gah iM l 
JhMiaelf. And every sabject abaH bare m aighl*^ p tii li a i 
m preofii that nay be &imnrible to UaMetf; to aMMH #ltL 
eesaiea face to £»ee and to beftdtykbatd in hie MbMeiby 
bimaelf and cdniMel. Atidno iu h j e ct ibaUlie i 
|M^ttoned, despoiled) or deprived of- bia 
tiea, or prtvM^es, put ovt of tbe prelacties of. 4be4e«i^ eaft 
(M or deprived of Ua life, liberty, or eatate, bet fay the jiJy 
eient of his peers or the few of tbe ked-/' 
r When tbe plaintiffs' counsel tumid to tbia Mtieli^ -tti* 
natoral benevolence and sense of juelice must beutf e ve i >> 
powered the suggestions of their professional engag eiafeut i n 
this cause, and they could have read it to tbe court 81^ ee 
other character than as advocates of the Iste vefieAMlff 
martyr of thb institution. Had we appeared to pi # c l >fcB 
bis injuries, we would have read that article of tim bill ' of 
rights and the plaintiffs' memord^le record of SepteoMit 
lBt5. — But we come not, in the language of that clMse^ 
'Mo hold'' tbe plaintiffs ^<to answer to aey critee,^'^ and f 
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pr<>vi8i0M by ^compel* 

i il h fnMt i B l«t ariiiMWit wppwc, tfcat the pkmiMb, pm 
^md*m^k^ hmi mitfrnti mme << preperlj er it&muai^ 
ikm^ fm ilmmmAwen m tWa oorportttioii ; and sfaovkl'iffi 
mMmBimgfpm^ UmtftoywiB ''dej^edor deapoilf^" «£ 
liMikg&lfae^clB m qaettbH) iiiil.GOtthiHbecoiilmdedliMiit 
a»y claaflelQ tiiat ftrtide rendert void moli aet?-— WouM. 
iike t^tiMt Hie e9Eee{i(ioi}^<4iot1i7 fbe Imir of tbe hod/' 
Me e d i i rterelieii ^thK «iHili>kiv^ wmrid h% ^t no rnKdityC 
€kRiMI webe told tMt the nmtkUm eeteled bjr ^er le^itai 
knK»!i»e tiet ^*««be knr: of tbe hedf ' ffimieBlarjr wiUeHi 
tad i^oorlB o£ jmtice btt¥e*gir«ii stefi^ff precedence ef tb^ 
■iwMiitiii lep-; bet the i i » e w it ef A«t ratefloigbt be well »» 
iMed^eiil^ttimiri^lieldtbetttMiiiJlfof^ Miciiei&» 
igliiiiJiferier to^faeA. Tim hlt« cirase of tbfii artiefe 
iHfci JiieiH i it twrn ih rthiu « Aom Megoa Cbarta, and 1 arii ib^ 
#iwiiihet^4Ml>i|<iieirt|iii«f it. few» nobw wtbewtylMifc 
^Nt'Stml^otacle^ftbe EngKth lair-^<< P«r ief«m««rfie«^«i»e 
^iHtfiHi^" (aulk^iajr ford C#tet 2 iMt» 45.) ^^by Ae^som- 
r, eiatiile tari or cuti^om of the 4:etJflt«"-^Tfae b«ftto» 
kgmit be too fateiHiir to need atthietteie 
of^pnodt to nhew tbat ite proTiaiona wmm 
Io4|0hid ugmmt the wbi^ry proeeedii^ of the crown aai 
WBQijR.ttit Aitcttied «Mt reetmmt apon p«riia««t.^«'And « 
Hpii j<tirf» ttjiw iftl^m su^temeei it has been decided thai a 
9^4i|te 'fiiWted . Ja^ the legblatore in d«e fonn^ wUcfa deei ^ 
a^il|ll|g%t irMIPt angr iKber provbuon of ^ conatitutioo ii 
''«II^Jfn^ ^« lMid"(60) — Ev4^o the pbOntifi^' argUinenl 
HfcpjH^ admitthat tb^Me aeta m^ht have b^en the Uw had 
^tatclMF^^'^'^^ tflfps* So f«r as the plaintiSSi ate mt^h 
eat^ in Ihem it is in their character as citizens and mev^ 
.^pfljgiyg^ tip (pinoM^ and. so farthej have,c4^Mefifed 

:^.A)i^ xg^reA^glalivei^ i^preeablf to the constitution* IStp 
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fieitiit preeMilmi tfie km 

Hjr M iMt eMteopiaie reqnitivg- Ibe c »w i<M» .«i<fc»'<w» 
Iteftitf Darlnoitth CMkge of asjr iveb fnifdi ftmmf mkwm 
tesdary tvtlie ralid^ of a poUbk hnr. Time i»wt«ilMi 
^w^rHittiOwgoymiawt thm tlio.ligwililivo lai nMtnjiiii 
l^.giifiiMijMt-nriidiljM&ltv. ■« 

' tM ib€ proceidoiii «Udi mm Ittve befoe dtod- o£4io 
^roeeedk^i of parikraosty'm Miob otmb ae^r <fl.q>wtio 
m lo tiletspi^tcailmi oliUi i»tf«l# to l iprf af iw poiropt-'M' 
H igjtoibe i— ottictfed 4«Mr f nikAmit inteo WMkr idt «ra»i 
ili«iloCtMiaffM« irUehoiir coMtMiitfM inpoaer^^ Hm 
nmm being a fffmtimmi'mi mMgmmkmU^ Tlioio | 
obiBoteae MnAriii th»«oataelMsiHof47iab'a4 
alMiiAe fffocaeditfgaafoiiff^inl l^lMnraff malb 
Ughwayty taropikeKoadst oanhi, &e. Ittiaad 
iibeff aoBatnHtfkwy; oolt a ^age b oiar al at a Ha l| fta fc tb«to»iiifa»> 
aA #Hh admo imiaoniititulloiial act- . «» 

Xft»f aext artid¥ oiiad ufOA ft* «^ 
IZkia pavridea that << i»aU «;i«lm»raraif% nmmnime, ptapati 
tfTMd ip idl anitahetvaajataFo. ormmt pjhw^m^mI 
aaaaa krewliiali it has hae» haietafeBa alheavM 
pmeliaed^ the partm bare ad|^ lo a trial bppBpy aoA 4|ri» 
■KtboAo^ {MTooeiMi^ $haU ba haU sa#ied,inriMi in 
i»Mog an Ibe b%b saas and Boabaa pebta^ 
"«F«ea8ytbelagMatafeaballlbttk U Daoufbairf 
aHar itk^"^— Swa^ no diffiealty,wettlAh$»a aaiata^ bifttdlg^ 
ftif «« tb« propriety of tfadr appeaitfis to that artMe bai'^ 
toamet ptoeeeded one step further and eiied AaToifdM^ 
tbiMaftta aa proof of their beiog d^H^of^ Ibe 
s^Mpfecf by that provison* 
*'^fbe liext ifi order oa their Katt^grtevanaea ia i 
^latiafei of the twenty-third article, which daakrea tfait«^#^ 
traapectira towa affetbijibly i#fiiriom)^pprea^a«iid 
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TtMie 
pt^ 

«Mi to tMr dais. Hul tlMf^ prwUM fcr iim fmMih 
flWBloMRHieet comoiittttd {Mreviemi to tbeb btiag pMMd^ 
llM(fc iiiiiiilil wiriai>0 pgQfr to ob|»et> B«ltMlik«iMl 
tfMi»«fcraitett« Tiw3r«id»fgHrdftgiteitlheoM»vra«e4f 
«^ in fatore. The legbtfttoMimsl unq^iicvtiaiHdblj to<^«fi^ 
#M|if6Mvf Tiew ttpoB tlie#pen^]Mi of tbe km atiliejr «1mb 
r ia tfatfe MHMtttfaNMi to rMftrijr.IlM defecit* Ami 

wfm fmi tnMMM^iOfit, it h not lydfered tbat amt coMtito. 
Mm^ ipibMB recorreiice to history to ttie exerenie of dgMfci^ 
I»«Mribe« ii» hMmi ef expmience* In May 
Hmm «fe no more relf99p0Uimthm file ordJini^ 
■y ei terai to iH ioftlie ittiiltomdpoor hws or those praieribteg 



-•flBhe ^rii^y i iw re w t h nrltctocldgei thdr dhaf tor tspon^fei 
!l«w«H«m{»h^ KH ofRfghtf. This ^behres that <<ift 
l iii ggie i mniiMt «t Ait totot^thelbree estentM powers'lheri^* 
^to^«l^ I ha I g gjitot iye, execoHve and judkial ooght to he 
iiepaMtofPMi Mdindepeafcaiftofeftefa other as Iks 
»«f mtfiptefCHMmiaiitwili admit, or ash cowgisSeiii 
wiifclhal^tiifa'of tMiMLioitthtl iibids the irhoie MriH k 
4ii4he eomtHiitioii to etie todhseltrfile bond of vnihiii"-^ 
!Ph e te h ;a c t4sf -ttie Msnselhy toltodiickig this sitkle pidto» 
•el to desirey toat hirge portion of his argesfesfil 
'eomnsted in vrgiiig reasons for the rtfteA of the aeto 
hsqaeetiofiy bat its effect surely must be to shew (he irreieir* 
mmfUnmt^ reasons when addressed to a tribimal whkwe 
doitoSiK^ ^* to he ke^ separato'* from the exercise of ie^ 
giriatire power, ' ^ 

*, fl i Bih have been their references to oar biH of rights^ tliat 
Kiepkmitift^.ceiiasel must pardon me for sometimes «iii«^ 
paaliag th»m of an isteotioii to bntiesune their cltent's pto* 
ientions in this cause. 
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CABfttitttlioii'eited bjr Hm 

IproldbifbM Ihiit '^B<yBlrte«lMH pM» Mf Uft oCu 

«ft pott ibeto fciwt «r kir kpfMHitag flM dbUpiAMi.of iCmi* 

tnets.^' ^i: 

."ItcalaMil iMioec^Mtry at tlMk4i««> tocMMkr ^tfe iaiMi • 
OTiiiMBti^drtke iiMird«tf»'po«l.^iMtoJMrifttiftiMHilMg«iM«i 
keta determmd tiuit tbey rtf«r calf t0 crimei «k1 piinlih 
meoto, and hftre no beariagB itpoD pr o c etdiag i of ^ «iftt ii»* 
tiire(da). '< TIm reslraiBt agwMt «aki«g aajr c^fNiit AmI* 
kw, was net coiiaider6d<(«aid judfa Ob«M) 1^ the fiiima 
of the cofltUttttidti, aa eKt^n^Miig 40 pwfc i hit ilm itwpriiii^.a 
ekksen ev«R ol a veatod rlg|iit to pappertjr/V . • ^iH* 

Buf at tast it is inaittodllMt lboa» ara \UmB imffimm§ 
tte oMt^a^ton o/eaii(r«el«i" FiDiMag tkat tii^i(mrathi]r 
have setaed upoa tutheatfioggfe eaoaol aoppoft ^ilMirBiHb; 
ing claim, with the eagerness of deapenihwii Oimjr 
lllia^bado«rofaprot#nco. Yot4tia bafieMd^ thol^ 
cannot by any force be «o dictontcii«t0re«lMid«^aaiifo«A# 
iom to a purpose so oUiqiie and ^6tMtt -timn to ^iwainphiw 
lent If any mterprbtation of -Ihat cbNMf» Mo 'lie AINbi «|^ 
pikabie to the present trntm^ aH Ibo fauu < Hu aapsly . 
be acwarded to the plahitiffii' ^xnmsel aa the Jlmaf ^^ 
Most unquestionibly by the sarvhrora^iliis 4 
framed that* hibfraaient, snch an idea would \ 
origfifal.-— The nature of tbo CMSkea eiftbol pro^hifcn aMi dl 
OMVse the objects to which it alone tm £airiy bo appli ii ; 
bad no relation whatever hi prhieiple or opentlkm to eilial 
Hke the present. #' «-' 

« Previoos to the eonstitittion, it faaA beoo pcaoliiad io Utt 
ferent states to pass ^ta aaspendiiig soila 00 eotflraeist MMtti^ 
by impairing the obligation of immediate payoMRl* 
thibtions had been introdneed where foreigners^ or 
of different statea were partka, &e. Awd ease* eaiaiod of 
miJcing debts, which irere aH due^ pi^yoUt bf fottire faistal* 

(62) dDd.Bep.3d6. 
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itmtmiUs wtmh n.1HM & a(.(M) tbe ami 
■( ■pd^itiit ii Pli|iit <i«y^i>g rtietMigalioa^f contrtcla as we 
aill'llM«r««iiyfo«M0il«gunt pAperaoiiejy msldloieiit hkw%^ 
fttOi^^Jt-wwMlM e»ri7«giri««driieyoBd iIb natural in)«- 
pcit, aa weU «s ilaifitieD4adop«vi|tfoii to cmafrue it as pr«> 
U t Miug ikit *t^tMmfe 4i4b»M^f% to pamn law cmSrmi^ 
tlM«Mligi^ iiHfee toml or <»Mier pvUiek body known to tlie 

^1 iiowiaia ii« oM«giai«ii« in^amd ? 
■:i lAiciiiwiwii t3»ka ca«ne» .a€»i^Uoa» it an agreement 

two parties. Tiie agraetnent j^r^auf^oaes a coo- 
ce aa torila teroMii and a 0m9idi$raikm iorlils founda- 
^am: iShfive ia a. amtoalit j in i(a . i^ifNitattQiia»--^Tiie8e are 
pM«al.fMMfii3fdM<i5>. Tiie lerai ia uauiUjr applied to ne- 

ro£a<pecwiery nature^ and ia uaualij confined to 
i Ivitw^aM^adUvidkials, or iadividijals and compsb- 
niae. Vkm aM» wkiaB coiferring funxp^ty. of civil prtvilegea 
aaajr kNaapwiyt Md Utoi^ ia. au^ case ao action would 
m^lk^jikm fmt^^Ai^. ce«fiA0«c/s wbiel^ om fujidameatat 
lm» kmw0 aafely piaiead»ia the legialali^e power.*-^But,wbefl 
tl»»alit»p<ia9ta \^n$ iW^o^ttectoCwhijchs is of a pub^^cki)^- 
. itia ipdMd 4i%4iM to mdecf tand bow iq^ividvalsi OMti 

«^»«taiet4n-ibe^^lHiw<tfi.a»d co n iU Uit ii an al^aiewiog 
a&tMiilteitB» In » tutoe tfrnqb atroagiu* tbw tbe preaept it 
^^Wk'WIIii^dfared. 1^ (b^ qcHUHkal af .w«U aa the court (66) .tbat 
^4f^ il^liiHifi/pflM^e^tfaf^tb^^weeil tjbie governoient and gorr 
p^rfti^p w«s twfmmcjfid to need any obaervation" and tbe. 
kaUild conatel in I4vfiiigfilQ0 va* Van Ingen spoke of aucb 
W.4dMM f^ ft^o^ioft 4ap JT^E^B^ to. be acted upQ%-^that; 
mm^d Aff^^jT^s^ tbe j»osi extravagant and uj?just« It is 
Sh4Mtpifte^«>o^abiyirdlo be saocUoned by a court of ju3- 

• - {^) Adwa*^ StMf, 6 Am. Law. Joiu; 474— Fed. No. 44.— 1 BUck. 
Com. Tuck. N. 312. 

65) I Com. on Cent. 2.— -2 Blk. Com. 443.— 5 East. Rep. 110. 



(«4}9Mft»8.1tep.3^ 

(65) I Com. onCont. i 
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ttj^der piiblick lair% witbimt koUiag llmD hf §U lm op% 
coasAdergtipnof .Mjr oonir^^ mite wnmI MM«b 4ibt1kii 
officers of a lows pr cpiorty my boM iMr oAms nadar^ 
law creating a towo or coiuitjr^.iMit ahoild Utt 
doublp the luiinbftr of tboae ottc«r% it iVoaU not -I 
liave been thqugbt that th% United Skatoi < 
interfere — That scholaatiGk sobtlety asd tegenuitjr bj vldib 
the plaio tiffs would raise a CMtrad m Ibis li aaisgiioa> wmaki 
prove quite too much for Ibeir fmffom, for- 
even government itself is a contraety aad by tils t 
soBifig every act and SYery bv miisi be es 
nature <)f amtr^uif until ibe tegntetttre jwosMI 
in such a^labymlb of cM^acta, wMi tba United Stetes 
coQStitutioo orer tfa^ beads, thatnot a subject wootdl 
-witbio their jurisdictioa«-«-Tha counsel i 
case of Fletcher rs. Peck(68) which is eerteinly' 
from supportiog their doctrine in this case. It abawnlbnfca 
l^rant of land to individuals for tbeir p s t no nat heneil^Mi 
a valuable oonsideratioD, afier tbe conveyaoee bad been 
made, the interest vested, and anbseqaent salee nnder^- 
could not be revoked*— Also tbe case of Ifew^lMineyw; 
Wil6on(6a) titet a treaty or bargain with tbe Indteatlv ml- 
nable consideration, that eertaki ian4s shonid be mmmfk 
from taxation^ could not be avoided«--As . also tbe eansnf 
Terrett vs« Taylor & al^0), and die ease oCPawtet «si 
Clark(71) that property appropriated tereoe>pnrpanev€e«M 
not, without compensation be tdken and appropriatid- to* 
diierent use. The correetnees of ail widob po e Miw ni » -me 
have no disposition or need to controvert. '^^ ' 

The plaintiift however say, an e^NPean cositracif etilte 
hero that they, and they alome eball be ti na teet of lbi« tnii^ 

(«f) 9 J6hn.Bep.54!. > . • # 

(68) 6 Cranch Rep. 87. » . . 

(«9)T*CmhchR«p.t64C ' ' . -"'. 

(70) 9 Cranch Rep. 43. 
(71) 9 Crandi Rep. 292. 
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.4U*whjr thill Mt ikt prMttit sberifT rmki Acf 
prc^poMiJftw for a new dirisioa ^coantieB on tiie grouoA 
lhit»4;oiilr«cl woM be violated hf adrntttiBg otH^ iharMRii 
ip»aJiiii piwn t ttvritory f 1^ ati^tmice to Hhe charter It 
wtt iff^^» tlHit Ihe dorporatioii was treated iodepeiideiit of 
tiKlflialMi ; «id 4iMt they were afterwards appointed in a 
difbmit eloMe^of the chiirter. The corporation rs in fact 
so^cMslitvtedt that bad they M died, or all resigned their of- 
idea^tbeeetperatiba would stiH have existed, andcouldfaave 
baeoTeergaffirai with petftct security to all its rights an* 
prepeityi^^^^Phe proTilioD in the charteV with rtjgardto the 
MBi^ber^WM^iiiteiiifodiMli regalation to limit the board in 
Ihi A lyuhitintt Dtg^ttd taot irtfli a Tiew to controul tlie Icgisla- 
tHMU No saeredaess cte be attached to that mere rcgula- 
llMi^eatablisbed by the crown, more than to a law undci' 
aioilir ^cMciimlaftoea, Whieb, hovrever conchisive in 'its 
l0iiBf%W0vU yield to the t^ ** leges phatertoreSy priores' 

Who we the parties to all these contracts ? can there be 
aqr^thereither express or implied, than t&e/btm^^, the 
pmimfwmiik^ thb cei^poration and those for )/vko8t bmep^ 
itsa eaiablifdied* At a puUiiik institothm we belieye the 
cMmthas been Ithewn to be the /ounder — Or even as anr 
eWefltetynary corperafion, th^t the rights of foundation rest 
ill the er^rta from Ae publick elldoWmentir. The crowa 
ake was tfae|Hmer that creatied it. The state since the 
iteMltttita succeeds te the rights of the crown(72).— We 
haira tem ^aitoof ooly the'design aiM^ect,but the char- 
teritsdf of the hittiltttbii dettarei ft t^be «for tftre benefit 
ef the prorioec/* 

^-Vhe ttele of N^w^Hamps&ire then is the founder*— The 
alale'of Ifew-Hanpabire is the power creating, and the 
•isle<of New4Iamp8hire the only party in interest. Ail 
I to the coBtraet then, have assented to these attera^ 

(7e)9QnaM4iB^.4S. 
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SM DiyrrMmrra omjuBm re. ivoGomrAab. 

11088 by the legisltt^re, the re|Npe0eoMvr«f cf th 
and State of <New-Hainp8iiire« 

4i miteh importasce has been gi?€n to that jKmt^ hj m 
eff^t to shew that thitts a privacte jn«titiitioii tod that aa 
iodiifidual as /ound^r U party to aeoie oontract iMm^pw* 
mit me amaaojentlo direct the attention of the court to the 
fair resnU frpm that view of the subject. No tocb preteoea 
is made for any other individual than tbe Rev^ Ekaser 
Whedock. For the purpose of giving their argument ib 
vtmoat force, let us suppose their assumed ipreaHsea in this 
particular to be correct, that this is aprira/einstUutioiblte* 
I/. Wh^elock the founder, mdhfiti parig to BLCon^aei with 
tbe state that no alteration should, ev^r be. made io aaijt eC 
the provisions of the charter, but by coo^adt of the lawW 
visitor. 

<< The power of visilalicin exists in the Jonndec and W^ 
heirs, which power they ipay gi^nt and assign ^ter .taottr 
era," &c.(73). In the last will of Dr. K^ Whe<9ocJi «ft^ ^ 
pointing Dr. John Wt^eeloekhis successor in the ;«Acik^ 
President, k the foilowiiig clause; — ^^< and to Imi I gw 
ai^d graat aH my rights title and claim to said seoMMrj.asi^ 
all the appurtenance^, interests, jori^dielion,. power -i^ mk 
thority in and over tl^ same belongjie to me^ S&c<-«*It is 
well known that by virtue of this apppmtment, wbiebDr* 1^ 
Wbeelock ^y the s^aine charter was authi^riged;^ mafcej-ihi 
late Dr. Joh|i Wheelock entered, upon and exec^Dtted die dM» 
tka of the office of president i^ore 4haa thirty year|i«T--'SeP^ 
tl^an was tbe legalrepreseptativ^^of the per^m^ arho4ie|4Mi«» 
tifi^ say wtss/otmdtr. And does he or )Ma*bi^iraxmdfiateii£ 
the legislature impairing the obligation of any contract iHdi 
bim^ or those whose interesUi be repreaoMs t Thene* irtly 
acta were passed by his solicitation and ahew,^ .to'4te 
liSgislatnre their tieceasity. He Ims. aceepied and MldM^flnr 
office of president of the insfitutioti by r^fomtiti the bitmA 
as organized by these acts. He has eveamadda haf neat 

(73) 2 Bro. Civ. Uw C56. 
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to the corporation to be holden oq the coadition of th^ en- 
fbroemerit and ^Continuation of these acts.-^Where then are 
the complaints of violated contracts from anj private 

We have chosen to consider this question upon the true 
ground of the publick character of the institution^because we 
are unwilling to surrender it to the dictation and controul of 
any individuals and not for the want of a perfect defence in 
this action even upon the principle of a private charity**— 
for so far as it concerns the event of this suit, we might 
isafelj tender them an election to consider the institution 
the one or the other. 

But however the direct or express contracts may be, it 
la contended that these acts violate other collateral and im- ^ 
plied agreements. As that uicidental to this institution are 
the establishments of professorships, &c. which may be af- 
fected by alterations of the original charter — That they may 
be so aSec ted and justly too is certainly incident to their 
nature, for of these establishments Sir William Blackstone 
observes (74) " neither are they eleemosynary foundations^ 
fiiough stipends are annexed to particular magistrates and 
professors, any. more than other corporations where the of- 
ficers have standing salaries, for these are rewards pro opt* 
ra, et labore, not charitable donations only, since every sti- 
pend is preceded by service and duty : — they seem there- 
fore to be merely civil corporations."— It is stated too that 
violence is done by compelling the former trustees to be- 
come members of a corporation different in its organization 
from the one it was contracted they should govern and di- 
rect. Now if the government chose, to compel them so to 
serve, there i&no doubt of the right so to do; but no such 
^Uempi is intended — The very nature and existence of gov- 
f^ment in some measure rests upon the principle, that the 
state has a right to the services of its citizens — a principle 

(74) 1 Cora. 471. 
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202 DARTMOUTH COLLEGE VS. WOODWARD. 

acknoirledged io our constittition and expoooded by a loBf 
catalogue of legislatiye acts. It caDDot be oecestary tore* 
fer to the numerout lawg compelliDgperaopa to serve in torn 
offices under severe penalties ; or to the drafts of the mi- 
litia, by which they may be compelled not only to defote 
their time and services, but even to expose Ibeir lives against 
their own consent. But the state has no wish to exercise 
that prerogative on this occasion.— Much as the publick majr 
appreciate the plaintiffs^ services there is no intention to 
obtain them by compulsion ; and if they expose their lives 
in any battles connected with (his question, they do it as 
volunteers. As the corporation was organized by the orig^^ 
inal charter, no one was obliged to serve as trustee, nor is^ 
the case by the late alteration in its organization. Shori^ 
the legislature think proper to enact that the Superior Codrt 
of Judicature should hereafter consist or five or seven judg- 
es instead of three, it is not believed that the jud^s would 
pretend they were compelled to continue members of the 
court, or that any contract was violated by adding to th^ 
number. Had they any object of personal prejudice At 
favouritism to gratify in the trial df causes, they might eooh 
plain that their privilege in that respect was curtailed, by 
the diminution of their power individually, although no pow- 
ers were taken from the court, but it probably would not 
have occurred to them to resist the acts of the legislature on 
the ground that their appointment implied a contract^ tfart 
none others should ever be added to the bench » And If 
their only object was the fair distribution of justice the diifr* 
inution of their individual power could be no cause of cosi<* 
plaint. 

Should it however be found that those trusteea or any 
other individuals were holding privileges or offices under 
the letters patent creating this corporation, which by aoy 
possibility could be considered in the nature of contract,and 
that those individuals In these alterations have not consents 
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#4 hy ^wmwdfe% or their repreaentatiTes 4 — Still we contend 
that in the pri^ of sach contract there must have been re- 
aarred to the cwunonwealth the iippUed condition of alter- 
ia§^ amendii^i or even revoking it altogether, when in the 
a|mion of the commonweath its welfare thould require it. — 
For if anj personal righta or privUeges have accrued to in^ 
diTiduiJs from the estidi^lishment of this institution, they 
9)j|ilBthave been incidental to the main desi^jn and not tbe ob- 
ject of its creation. And if the object (or which it was erect* 
ed requises amendment in its organization, then the collat- 
eral or accidental advantages which a few individuals maj 
possess by its present arrangement cannot be placed above, 
but must yield to tbe puhlii^ object of the institation.~And 
tills the constitution not only dees not deny, but expressly 
aathorizes, and in those same articles referred to by their 
counsel. A prohibition of the ei^oreise i||;certaia powers, 
except %iA# bgt^lahire we do not with the plaintifis uur 
derstand to be a denial of tbe right to that branch of govern- 
neot. Aad m the very case of Terretl vs. Taylor which 
the counsel have referred to, we find the unequivocal opin- 
imof the supreme ^umt of the United States, that the le- 
giiriature may rightly exercise the power we contend for. 
^« With respebtalsetppublicfc<M>rporatio9s" (said the judge 
who delivered the opinion) '^ the legislature may have a 
right to change, modify, enlarge, or restrain them, &c." — 
Where the question wa« upon this article of the conatitution, 
the learned judge dl)scrved that " some of tbe most neces- 
sary and important acts of legislation on the contrary 
are founded upon the principle that private rightsmust jrield 
to publick exigencies" — Without the possession of this pow- 
er the operations of govemtnent would often be obstructed 
and society itself endangered. It is not suficient to urge 
Ibftt the pow^ may be abused, for such is .the nature of all 
power— -such IS' (he tendency of every human institution, 
-and it might as fairly be said that the power of taxation^ 
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iibMbfii Mljt ckeoiMwriiMd hy the 4i«CMlaM «|^ Ite ^ 
^ by which it m y«itedl,o«glHt aot to b# gmilcd^?^)." • . 
Agreflihlj to Ibe principle «e conttBdi Ibiv hee be«»th» 
wliole coarse of kgnbrtioa and liie co nti n no d Mmt. of jp^ 
dktal decioioiitfirDai the odoptidD of onv ooaotiititiott; ont 
in eases too wkere the pririlegies of indi^ridhMdi wete wmaA 

, more like vealed rigUa thm way Aet are approeohodf bf 

these statvtes. h the alteration of coootiee and toirM» kh 
atances^ which oecvr at ererjr session of the fegisMini«» 

I those corporations have been subjected; to now dntio»» ro- 



I ceired addition, or been coaapotted to part with torsilarj 

ovor which thojr had ccntroui, and officers K ring in soctiona 

I so cot off, have not oaljr been deprived of their ol^oo, imt 

rendered incapable of re^^leelieD^ Those corporatfoaa and 
thoeeoflkera not being 'Created lior tho^acJccHaBiedation of Iho 
inewabente^t foAtbe benefit of the coaimooiij, they jiM 
to each changea as the legislatoio deens that the pufaiiot 
good requires. So the imainnity secured hy the kw of ex- 
emption from militarjr dntjr is sdbject to the repeal of Ao 
law(76)* As ako the grant of exemption from tasea, ae in 
the case of poH taxes on iaiaistera, &c»(77). Bm penaltiea 
inciiftod under existing lawa, hy the repeal of those lavs; 
even after the action commenced^ the plaintiff is defealsd' 
and deprifed of the right which had accrued lo him(7S)« 
Banks thoii^fa for private purposesi from tlmr oonaaxaon 
and influence in the pubUcfc weal, havo been Bid>jectM m- 
gainst their will to legislative interference. — As bankp incor- 
pqrated subject to pay six per cent, only on debts^ were 
oNide by statute liable to pay twenty-fouv per cent addition-* 
1 al interest in certsun c^ses in suits on the contracts them- 

I selvea(79). . In 1784, the Massachusetts bank aaaincorpo^ 

C75) 3 Dal. Rep. 400. 

(76) X2 Mais. Rep. 445. 

(77) V. H. Stat June 1816. 

(78) 6 Mass. Rep. 307-^.-2 Do. 135.-^ Do, 36S. U3.-4Do.471--S. 
Gall. Rep. 

(79) S Mass. Rep. 445.*-12 Mass. R«^. 25S. 
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f^hi*<i»hMljiMilrtfo» af tinag, Hdin lOTl, white Am €«r& 
pa9ttioi»iMie <}Qirteirifaig «Mi, all. Ibw finret against Ihe 
riMim|i> tht^kffslrtwr^ aHcuwi ap4 abrti^d4h« cbtrterac^ 
«hiA«lMgtaBlslMdid«]rt6iiiAorif feca^liittit^pef^ Tbe 
kJgjMaAvM.aa tii^rafcoMtttotive «f tbr piibli«k nmj discoii- 
tlnve'a, higbwasr wbai^vor rii^t a town maj ham in i<(S#). 
9# ih«4aif aothoraii^ omoofs aad iiideiited epprmitices to 
eiliill apA restive 4h«ir wages wtlbottt tho conseat of tbiir 
mfiatera, baa baeo decided aol lo tmpa^ Iha aMtgw^tOfi (^ 
' c— tnn c tein Ibe sesaa oC Ihe €OBiliCutiM(81> 
^ Schpol diairiels wbkh bkve cariaki corperaiapewarS) the 
lagialature bare oat only attarad al 4beir pleaaare, b«t barre 
ei^ca suhfected tban * to tfaa • aUaratiaaa of tawiia. Select- 
meoi in wboae banda mopej ia placed by towaa far the aop- 
piQ](^w£ jicboob^ pcobabijr wmld not have thought, before^e 
airtiom of resorting tor the Uoiled SMea conatilutiOD for pro- 
tfclioot ag^at ib%, lagMataire, ahoidd Ibey bav*e eoactad tbat 
a committee be joiaed ig tbe aaloalBieft in tbe chai^ wt mmh 
^^ropriations. Tbe plaiatiSs perhaps may admit tbat aucb 
a le|P9bitiv« act coald be aapportedw*4Htt tbat siieb eoncerna 
ate too muoqMirtaDt to be died to a case Hke the pveaeat.— - 
Maj we not aak what interest the plaiatiflBs have io the fuads 
of this iostitution, tbat selectmen have not in tbe funds of a 
aehool district ? What right or pretence have (he legislature 
to intarfere with the concerns of a school district, but upon 
the principle of their vital importance to tbe pnblick wel- 
fare ? And are those subordinate means thus important 
and the superior agency of this institutbn indiflferent to the 
community ? 

While these acts of the legislature are justified by princi- 
ple and precedent, I rejoice abo tbat tbe most distinguished 
literary institution of tbe union, by its eminence and pros- 
perity is a strikirfig example of the salutary infiutMe of 

(80) 2 Mass. Rep. 14S; 
; (81) 10 Mass. Rep. 389, and Justice Story's opinion U. S.ts. BaiQbrjdge, 
Cir, G<>. Mass. May term 1816. 
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these priKiplMudpfeedteDlt. The leMwaed wirailly^ 
ef Hervardi wUehhaB erer beett Mbject te legkMipe m»* 
treol, exblbitB an iHaetriout pcM^ that the gloomy «ppi^ 
hemuMWof the pkltttttbin the preeent eaM, are a^tgaOm 
iffitginary. 1\» say that siieh aeiaJMiiet woeld be m^dm* 
ger fifom a «teiigo in the lepdatvre to defeat their ohfeoler 
effect their destroctioo, is to suppose an event that can oev^ 
er take place till the wkoh eominuBltT' shall have degenea^- 
ed to that state of barbariam, when the light of such sm inafi- 
tetion coold do no more than to make ** darkness TisiMe f* 
aad its ezislcnoeeenre BO othw purpose than as amonnmeil 
upon the hiios of all our ether civil estaUishoaents. 

Ite dangers are fiwn a rerj different sonrce. — ^To avert 
those dangetSy these iepahitive acts have been passed.*— 
Soon may the oj^posMon to fliem be disarmed by jadieial 
deoisioB, and Dartmoath arise redeemed from the rain which' 
has been Areatened by an effort to convert to private and 
personal bterests, its puUick natore and design- 



[Mr* WEnsTBR closed the argument by a reply on "die 
part of the plaintiffs; but as his views of the case are more 
fully dischMied in his argument before the Supreme Coert 
of the United States, it is here omitted.] 



Afterwards at the November term in Gi^fton county, 
present all the judges, the opinion of the court was deliver- 
ed by 

Mr. C. J. RicHARHBON. This cause, which is troVer 
for sundry articles alleged to be the property of the plaiitt* 
iffd, comes before the court upon a statement of facts, in 
which it is agreed by the parties that the trustees of Dart- 
mouth College were a body corporate duly organized under 
a charter bearing dale December 13, 1769 ; that the sever- 
al articles, mentioned in the writ. Were the property of that 
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hisfif corponte, aai ikMt before ^ke comm^n&tm&ti of llrii 
^MitiM tlie Mid artiidet bewg in the poweeeiop ef the d^ 
tedMit, lie refoied, abfac^q^ duly re^p^sled, to delhret 
Omb to the plaiotiSii. Upon these fuets it i» dear, thiil 
judgment mutt be readied ft>r the phntMb, uolese the 
fiKti» i^en which the defondftQt reiiei, cemrtilvle a legal de* 
fonce. 

^Bjraeact oCtbia state passed Jane 27, 1816, ealkted 
*^ Att act te amend the charter and enlace and improve 
^ the corpon^iM of Dartmonth Cdiege,'* it ia among other 
4nngs enacted/^ that the corporation heretofore cnHed and 
« known bj the name of tbe Trustees of Dartmonth College 
^ shall ever hereafter be cadled and known bj the name of 
^^ the Trustees of Dartmoutfi Unirersitjr, and the whole 
^ number of said trustees slmll be twenty-one, a minority of 
*^ whom shall form a quorum for the tranaaction of business, 
^ and they and their successors in that capacity as hereby 
<< constituted, ahaU respeclively forever have, hold, use, ess- 
<< ercise and enjoy all the powers, authorities, rights, pro|p- 
<^ erty, liberties, privileges and immunities which have hith- 
^< erto been possessed, enjoyed and used by the trustees of 
^ Dartmouth College/' — <^ And the governor and council 
<' shall by appointment as soon as may be, complete the 
*^ present board of trustees to the number of twenty-one as 
« provided for by this act, and shall have power also to fill 
^< all vacancies that may occur previous to, or dm^ing the 
** first meeting of said board of trustees/' By an act of this 
Stftte passed Dec. 18, 1816, entitled << An act in addition 
<<toandm amendment of an act entitled an act to amend 
<< the charter^ &c/' it b declared *^ that the governor with 
« advice pf council is *^ authorized to fill all vacancies that 
'< have happened, or may happen iu the board of said trus- 
<< lees previous to their next annual meeting.'' 
. It is agreed by tbe parlies, that in pursuance of the pro- 
vision^ of these acts, the governor and 'council ^< completed 
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Mi jymrMfftrm coqukgs ys. woobward. 

<^Hie said iMNird of frustees to the manriber of imtniy-ffk^^^ 
bf appoiiifing nme new trfl«tee«, who acceplvd tbe ftiftt^ 
•od that pravioiis to the comAieifeeiDetit of tbii aetlkm, «t'| 
flstetkigof the tratfeea of Darftnouth University held as lie 
law requires^ and composed of two of the former trosteea^ 
Dartmoulh College and the nine new trustees appointed as 
aforesaid, being a sufficient number to constitute a quonmi 
of the whole board of twenty-one, the defendant was duly 
appointed treasurer and secretary of the trustees of Dart- 
mouth University ; and the articles mentioned in the plaint- 
lift' writ duly committed to his custody as the property of 
tki6 University. 

' It ft also agreed, that nine of the old trustees of Dartmouth 
College *ave individually and as far as by law they coiitd'', 
aa a corporation, refused to accept the provisions of the 
aetsof June Sf, and Dec 18, 1816, and still claim to be a 
corporation as constituted by the charter of 1769, and fo 
llaire the same controul over the property which belonged 
to the College, as they had before these acfs were passedl. 
And this action is brought to enforce that claim. If those 
parts of the acts above mentioned, which authorize the ap- 
pointment of hew trustees, are valid and binding upon the 
trustees of Dartmouth College, without their consent, this 
action cannot be maintained : because in that case the cor- 
poration must now be considered as composed of twenty- 
one members, and any claim of a minority of the corporation 
to controul the affairs of the Institution in opposition to the 
majority is clearly without any legal foundation. But if on 
the other hand those acta are to be considered in that re- 
spect as unconstitutional and void, then the appointment and 
all the doings of the new trustees are invalid ; the corpora- 
tion remains as constituted by the charter of 1769 ; and the 
plaintiffs must prevail in this action. The decision of the 
cause must therefore depend upon the question, whether the 
legislature had a constitutional right to authcrrize' the appoint- 
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iMM 6f JMW (rwitefM^ npOKuft^ the ecMMt t£4im 
tiw ? ... ../..;..-. • ; 

Tl^9 ctfkOae.bfltti be«ii ufffkiA on bolh.iUUt wiii oiIcmi^ 
ami learmngand dtiUfy^ and wr.faiTe witeeaHeiiiiiith phM^ 
tire aod witli {iride actki^y of talents and ekiqiieiice upon 
tkb occasion in jfcbe kigiwJit degree lioiioiird[»ie to the fwm 
feseion df the law in this etate. If the eonhsel of the ^ia^ 
iffs have failed to conviiicetts that the adtion can be mmlm 
tained, it has not bete oviog to any^wai^ of dil^teee ^ 
research^ or ingenuity ior^aaOning^but to a w^tof soHd4ndl 
eobstantial grounds on which to rest their ai^unientd; 

A complmat that private rights protected bj the conitU 
tetion have been invaded^ will kt All times deserve «ad«re- 
oeive the oMtt deliberate consideration cff this court. The 
cause of an individual whose rights have been bfrui^d bj 
the legidlaturein violation of the co^titutiosj becomes at 
once the cause of all^ For if a private r^t be thus infringe 
ed to-daj, and that infringeihent be sanctioned by a judicial 
decision to-morrow, there will be nextdajra precedent for 
the violation of th^ rightd, of eretj miin in the conmionHy ; 
and so long as that precedent iK followed, the coostitBlion 
wiil be in fact to a certain extent repealed. An unconafi* 
tutional act must always be presumed to have been passed 
iiadvertentlj or through misapprehension ; and it is equsfij 
to be presumed that ever jhonest legishtor will rejoice wfam 
suchanactit declared void,and the supremacy of the conslitu^ 
tion maintained. But we must not for a moment foi^^^hat the 
<luestion submitted to our decision in anch cases, is alwajra 
ope of mere constitutional right ^-^sittii^ hete an judiJes, we 
have nothing to do with the pdicy or expediency of the 
acts of the legislature* The legislative power of this state 
exteiids to every proper object of l^islation, and is limited 
oidj by our consfiti^ons and by the fundamental prmcipke 
of all govemmept and the unalienable rights of mankiad. 
Iti giving acmstraction however to a doubtful clause in th# 
28 
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and inconvenieiieiM whkli would rasvlt from » particular €«»^ 
tH«gtian» Immm^ faigoah a ciiMiarguaiaal% dtawnfMii thaaa 
seweas migi^ Iwraa^laiMteaof la sbev Ike paobabia ititaa^ 
tmi;of 4he mabto ofibe omstltotiM. But ifhm Ae^anwlita^ 
liaoal right to^tdara'a bnr k dear, 4ba f«Batfaii«i rapadieDay' 
b^agfl egtclmrfTdj to ftlia kgiataMre. Nbria as act in an j 
oaiatDb<^presumidd'to4heoantnr]rtotlMcaii9ttt«tioii. Tlie 
oppofiiion ItetiveaD thai imtraniaiit aad Ihe act ihoald b» 
sbeh^ to prodiita opon oar nuadt a daar and ttrotig eott^ 
yiction ot ttasit* itiWffipifribMlty With '^ach other, before we 
pronounce thietJcttbid. Adeeentrespeetfor the ether branriK 
ea of^Hie gQprerBment, ought to htdoce us to weigh well the 
reasons^ upon w&lcb we found our opiuhHia npm queatieiiw 
of <hiB kind, and net te refuse toexecete a law, tiH we are rible 
tl>.viiidi6ate our jodgmefit by aound and ananaweraUe arfUK 
mente.Farif we reftwe to execute an act warranted by the eMh 
liitidSeii, oardeciaien in effect alters^ that iwif rumen t, and inb* 
peies Mw reatraimtir upen the legislative power, which the 
peo)pk never rotended* On the other band, if ckarff coe- 
vincedtfaat an act of the legislature is unconstitutional, we 
shmdd be miworthy of the station wT which we are placed^ 
iFwea^iwnk fi«fii the duties which thtt stafion imposes; 

In order ic determine Ib^ queatien submitted to us, it 
seeks necessary in the first place to ascertain the nature ef 
earperatloM.^^A corporation^ aggregate is a eoRectioft ef 
ma}i jr fh($ividuals \intted into one body tiikder a special name; 
haTing pei^ual succession under an artificial form, zn^ 
Tested by the policy of the law with the capacity of acting 
in several nspedts asanJndfridubH, ind haying coliectriirtjl 
eerlaiii faculties, whkh the individuals' baye not. A ' di^ 
poratibn^ considered as a faculty, is kn artificial^ iuTislbte'be* 
dy, eaciating only in contemplation of law: and can neither 
eaipby its franchises nor bold its property, far its oWn 
benefit* In another Tiew, a corperatidn «ay be coa^ 
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iiilMriti*4K<li;ki tiiile feinathiiii andtbel^f^ciopeftjr of 
MQirtiilMiiHteiidiir^'BB'irMled^ w^iifttiird per- 
itwtii qft iittjtly peoffe dl l^gcs^ .m.i^* indKviduaii; 
Md'Aat wkh piB^eiiiterAhiiifiiiteiest^ corpedittioOB iq^j lie 

.^vJkiMrie eotp^iMlMw «rft<thaMteid|ioh arii* octaled foBilfte 
iwrnHlitte .hip«6t:.«iA a(dmotitg^^4^ lodivtdiMlf^ pmA their 

iMAto form Df aieet(Kml|Mi. T|btie.{Mril(il«g;^ mwy. be <|^- 
Jli| te tiM4»tMf«M%Nrf for jtNir o«ii4^«#&».pv for «ielneQi«t 
^fiftthur Miwhnk^. ^te eifi|ivr<Q«se}lbe oorpiHrajBM aoitlie 
iSoeiMd in mWkk^UAh^hmcimwr.fsai imi^e, and flt^f f 
tiwte».wiiD aoeiiieiieibMilljr iateeeBif^a kihepyAt. a. M^i 
ifiie Uumt.' -Vht {^r6paii^:of this kind Af.j^poriitioim aiid 
lAiii profite &risN|g:£rofn.jlfae. cmpkiiy^Mflal of Ib^ pn^pf^ 
i|Dd tb* oxercisie of tbdr frMobiaet^ in fast btlmgfi to iadi- 
"riliiAli* IVi.lbis'^l^M. heloDg all the cotipapwBa lo^tt^ppnit- 
^ btlbwaktatBiifiivtbepiiqpinie oC JMJkifg capate^- tijiigpibr 
iMda and biic^B.;- aiso.baafcbig» ibaHrarica and mapufactiur- 
big Mff^anies^ and ^anj Mhenn Both Ifae firaocbiaea and 
4be ptopert)^ of Ibeae mtporaticma wtti' CQlli(0tiyeljr in all 
ibje In^vidtials o^vfaboi tkef are compoaed'; not bowever 
aa{M(«Balpevtolii,rb«ta9 a^body polHkk^ Urbile tbe benfft- 
jcml Mtefeatin.bolbia veatad 8<6tfiii%U7 in the aeretal meat- 
lycra^ wcevding. tcktiMar fctspecliTe abai::^a. Tbis^ intereiit of 
eacbiwdivldoalia, flit part of his property, It ney be sold 
and transferred) may, in many cases^ be seized and seld up* 
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supieme court -of Maafiiehl|i«ilt isiti^^ene of Gny rnJn» 
Pooliaiid Baiik(l), mmk ^iim&yvi$jnA oo ifmtii km k ml 
tinv* kiadifl tte nme^^U U tkmitmmbt tfe Bmak tftike 
Uoitodi Slft^ Til. BmmaD(% Utttmvrprp^t^^omt dSit^ttft" 
Vniited BiBtm dairiiedi tUat in d«terttiiiilv» qwrtRMt^o^ 
ri i dfatbn depeodipg upon Ihe eM»ieMb^iof tte ptvtieii^ ali 
ac^rporttfonbtiiigapttfy, ttey'^ciiddlfMA^to t^ uMaiiiH 
ship of Ike indiytdual corporators aBo£.dl» t^ tt^Hlril^ 
TherejeeHon cf a dorporfter at i^ vMma, i« caua wfaeia 
Ilio oovporktioii it a partj, ontho^:o«Bdcif pvirttto iiMMSf 
]« aioa^lct ofliimttia^ practice |i|itt oiur eoiurta. ::,7.i" 

PKlfrfl^ iBprporalioos 9ro ttMe, i^li$dli are creatod'lte pibki 
$6k purpoi^eB, and vkoM propeNjvif devoted to tte d i iJM Hi 
lor wWek tkejr are created. Ife c o i yq i at or i ka^ m pil' 
i^ale betiefioiri teteresti etthev io tlime fiuMlibee mHAm 
ftapettj. ¥ii# ooiy priirat^ rigM wlMi iwUFidhiBfai ew 
i»¥e in tbeov in tbe tight of beings and of «ctisgBa|wf|lh■ait' 
Bverf otiier rq^tiaod iBtereatatlaHDliedifi'tb^a cia oolyibe 
eajqp«d hf iidnri^Mh lik^( tke poaunoa pnipAeget of Me 
oMeeilei «Dd tbe common inteBast^ . aduch all-badre m tb^^pao^ 
iutty' bebngii^ to the state* Cmiatiei^ lowoi, pacisbMi tm^ 
coniidered aa corporalioDi» cbailr ^^ witiMa.tbiadeaGi^ 
tioD. A corporation, all of whoae franelwiea are ewciiaadf 
far pablick purposes^ k a pobliek tcorpoMiop. Thii»4f tho 
legftlaturebboiddiacorporalei a p«iaber of aidtaUiudi, xftr 
the purpose of making a caaal^ and Adnid reaerve «B 4bB 
I^rcffits arising from it to Ibe state, tiio«gfa«U tke f an dffn i ght 
be given to the corporation by iiidividnttb, it would in iUct 
be a publick corporation* Bo if «be i«ite afconid porobaab 
all the shatrea in one of oar banking c^iopaniea, it woaM4ai- 

(J) 3 Mass. Rep. 379. 
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a^M in.fnBi^^iflMick. pvopertjr. A gM to a #dV- 
| <i l fyi t n created fir |MiMick purpOMi iff in reditf a.|pft 
«*^^ fiobfieb vO^ tfae other Ju^tt^ il tbe kgM«tiir« 
fMlMil ifico^oraie « blinking coitipMiy fiir 1)m bendk 
of 1^ -em^alMNrs, wttA thoald glv<e phe ^erporntiw M 
<|MI. necMHury toid«» it would be a pi^?i^ ecrporfliiM. 
fiieftose a glit^la siich a corpariuiioD woeld be oeif ia 
gKM^ tfa« <:iMr{KNnttenju So, aboMi the aMe pvitkaee ii 
fm^^ the 8ha«e9ltt ^e of our ^bi«iln»4l tiould stiti' teattdn 
^i»|v«t6 G^N^^ocatHin ao ftr aa iadii4dil«ls ret#aed < private 
utereat in it* Thuait aeema, Ant trtrethHfrm ecMporatieii ia 
^^^eteiaidecibdiMBiHtblM: ^ pnivate, de{4o^ upon the 
ei!|<feli fe^ iHb^dh ita franeWaet aae 40 be exereiaedf tiA 
4hit iM a cof^oraiita poaseiMiea IraMUtfas aod prdf^ertjr mfy 
|gi«aable it to Mawer (be purposaa of-.tta creatfen— -a gidfo 
jfeiaorpaffalioij'itfiiKtaoth ae ^ift, to^lhoffe whii^ are hite»9aM ta 
:'fllMWpiiffpoaeik' 

J Whether an incorporated cdiege, foMded add endued 
lagr.anjndividiialjiwho'hiid reserredto himsdf acontroislbVer 
U«ifdbiffft aa a prif ate viaitor, on^i be viewed as a pnbKefc or 
i$» tt j^tate t<^poration» it ia ifot neees^arjr now 4o decide, 
ibecanae it dl»ea not uppear that IHrtmootb GoSege ww aoh- 
jaet to my'^prtvate yiaitation whatever, 
"^r.trponlookifi;^ into the eyurterof Dartmouth CoHefe we 
fifid thai Aefciog <^ being wiUiog io encourage the iaiidaUe 
«^«Mi^cbtritafaledeaign of apreadbg ebfiatian knowtedge a- 
^^-i^oog the aavageaof our Amerkan wilderness, and also 
«« that, the best means of education be eslabKahed in the pre- 
*^'Vtiiee<^f NewrHampsbke, Cor the jbfeoefit of said pro- 
^^ viooe^' ordained that there shotdd be a college created in 
eaid province by the name of Dartmouth Ooiiege, ^^ for the 
^ education andinstruclion of youth of the Indian trilnes, in 
^* this Iand> in reading, writing and all parts of learning, which 
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and that there ehfiuUi heJo the m4 I>a|;tpq)|t^jCtqU4i!i.%ip 
theacefoi^h aDct%e^^, a bodjr |K»li(i<^ consiiiMas ^Iw^ 
l^p^.of Dwt«flpuM»: College. Heti^ui /f^9»^.pr4ii^^ 

.^h^d ^revCHT tjierea^ b« ^bpdjr corpffrs^^^ bj thftji|i||p 
of Oi^ tf MtcM.of l>firtimji^ 

<'.^mI co{%f|, U>.iimp9 aet» acquiir%. ^pwr^^^Ul^e* <9Mi$y> 
, }SMd» fmaeip i«nd ^og^. teo^iiiw^tf ^ bvi^f^^^ JW- 

j«.f)Mi,mfre nwple cv ^tberwiBe j^'-r-and, « 4%rMe«riLMd 

*< acies^ donations or bequests of any kindj^^kfABQ^w^j^fJ^r 
<« jE4f,ii4e afof^^i^''. ^8uch ;^ thg^fj^a^fif^ .a^^} NH*. Ae 
9^|fife of th}s. cojffiora^fo, ,^peari^uB9p; Ufc; fac^ .of the 
•cJIm^r. It^^s created ^^^eptorjiose^vf fa^(diog.^ a^4l- 
^^giogpr^if)€u;ty for thei^e of ll^e coUegf} ^/ai^ (lie^oUiip^ 
l^^iounded ^fpr tbft pmrpp^e.^^f. ^^ spre^djjuie, thct .knowJ^^ 
<< of the great Redeeqi^r'' aiDOQg thf; B^vagqff SH^ j9f fl^pttj^* 
iig V tbc, b^t m^ao^ of jediwfttioB" jp tbfi gravince «£ New* 
£[amp«hir9Q. These greatpnrposes aife &ttpf|(jr^ if anjr tlwg 
can be, mattears of poblici: cofteens. . VIh>}im.^^ J^imte 
int&i^At ej4t|ifir iri tbe objei^t8<^ t)^ properijr^ of this imlilpi- 
iiam ? Th^ tr««teftii them^i^res hare uq groalef k^ereat m 
th^ spreading of cbastiaa knowledge aatoagflfai^lAdiaQitMd 
ip ptovkUng the baslfiieana of ^ducatiQiv^jtbanlftDy cid^f .k- 
4ividtiais 10^ the (coiimiiiiJitf*^ Nor. baye tb^ ^nor* priva^. ii- 
terestio the property of. this i9»iUiiti00s.-**ftw»thing. that iCiR 
be bold or traDsferiad, (bat can descaod \^ their h^ir0> or caa 
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teoMB^Dtluf iMpAi «f tfielr atefariitHttahu ir«U the 
prop a rty ef the fiiMittttioli wore destroyed, llie Idsb wovld 
hm exchtti^dj pabikfci "and no priTate Iom to tbem. So eiH 
tlMyfiree are they from any private interest in this respeet, 
tfliir tbey are competent ^itneslies iti causes wbere the <di>r- 
poration is a party, and the property of the corporation fn 
tinlssl; Thec^is in Peake's casecr at Nisi Prins, 154,*atf 
avtkority direcft to this point. It is the case of WeUet 
agmnst thegorernorsof the Foundling Hespital^ and was 
assdmpsit for work and labonr. Most of the witnesses call- 
edon behalf 6f the delenfdants, were governors and nem- 
heta of the torporaliDn. Lord Kepyon was of ofrinion that 
tkffjr were nev^rthekss good witnesses, because they were 
mere trustees of a puUick charity, and had not the least 
personal interest. The oflSce of trustee of Dartmouth €ol« 
lege^'is^ in faet, a pubOdL trust, as much so as the ofice of 
governor, or of judge of this court ; and for any breach of 
trust, the State has an unquestionable right, through \tM 
courts of justice to call them to an account. The trustees 
have the same interest in the ^corporate property, which the 
governor has in the property of the state, and which we 
have in the fines we impose upon the criosinals convicted be^ 
fisre this court. Nor is it any private concern of theirs, 
whether their powers, as corporat(Mrs, shall be iextended or 
lessened, any more than it is our private concern whether 
the jurisdiction of this court shall be enlarged or diminished. 
They haf?e no private right in the ihstttution, except tte 
right of office, — ^the right of being trustees, and of acting as 
Mcb. It therefore seems to us, that if such a cprporatidn 
ia not to be considered as a pubiick corporation, it would be 
difficult to find one that could be so eonsiderfed* 

Itbecome^i then, unnecessary to decide in ibisease^ how 
Ar tike iegiskiture possesses a constitutional right to inters 
Sere In theeoneeiws ofprivait c^rporaiions. ^ It may not 
faowever, be Improper to remark, that t( itould be difficult 



Digitized by 



Goo 



life 



%W BABl^inrH COLLECT' VS/ WOdOWASCD. 

to find t satMiictory reMM-ir^tlie ffrqp^rtjriand finrinMk^ 
Iks of tiicfa corporatioiii. thoaM not MtmAi in ^l* f^^^iqiMt 
OR tbe same groiind with tb« property andioioainiMiiB of iih 
dhriduals. '^^^ 

In deciding a c^se like tliis, ^tere tlie complaint is fM: 
corporate r^ts have been ifnconstltiitiMany infringed^lt 
fa the doty of fhS court to strip off the forms and ti^mm 
with which the poHcy of the law hks clothed those rigfell^ 
and look bejmid that intangible creature of the law,|hiii#|ii 
p6ration which in form posseistses them) to the indhiiillll 
and to the puUick, to wfaofh in retdtty^^Mj betongy and wlto 
alone can be injured by a violafion of A<^m. Tbiii attttH^' 
therefore, ihoii^Winform the Complaint of the eorporaltoll^ 
must be considered as in substance the complaint of the Iraft- 
teetf thentselres. '• 

Thoaets in question can only eSltct publick or pfl Nl fe 
rights and interests. With regard to the rights and idtereMi 
which tte^ publtek may have in this In8titution.->4io' pro- 
vision in the constitution of this state, nor of the I7ii!t(»i 
Staties, is recoltected, which c&n protect them f^om legiria^ 
live interfetetice. We have been referred to no sneii pvA- 
vision in the argument. The clauses in those constitutieii, 
upon which the p4aintifl%' counsel have relied, wereaMiM 
manifestly, intended to protect private rights only. All p«b- 
Ifck interests aire proper objects of legislation ; and it is pe- 
culiarly the prQvmceof the legislature^ to determine by wMt 
laws those interests shall be regulated. Nor is the expe- 
diency^ or the policy of such laws, a subject for judicid de- 
cision. The cotHStitotion has given to the general court AAI 
power and authority tonaake and ordain all such I^s ^is 
^< they may judge [<^ the benefit and welfare of thi» BtatO»" 
Sfaoiddwo^assume the power of declaring statutes vriid or 
invalid , accordhig to our opinion of their expediency; It 
wouM not be endured for a moment, h^ w«uM be juBtljr 
. viewed by all, as a wanton usiirptition, altogether rep^^epit 
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iS^* €«6)pefbiitfo caH iti qneittioii the talt€lit7:H[^f*tk^ae kwB 
in a court of ^ilticei oti the groarid tbit they are ii^iirioQs to 
tlic publick intereBti. A law is dnijr the puMiek will didj ek- 
presstid. ThesiB traateee are the iinrvantr of the pubKtk, 
and the servant is not to Jrei^ist the will of his master^ in a 
matter that coacerns that master idoae. If these acts be 
injurious to the publick interestsj the remedy ii to be sMght 
j^^^^paal^ hot in courtsof faw^ But if these act! utfi^S^ 
i^^Hj^hts, protected by the constitution^ whether of the 
^^esiUicmsiBlvesj or of others, Ivhose rights theyj, friCHtt 
Hmv situtftibn are competent to vindicate^ then the plaihtiiii 
lulve proper grounds^ upon whfch to submit *eilr vaBdity 
to our decision* ^ 

AH private rights in this instittttion must beldngi ekhir le 
iboae who founded^ or whose bounty has endowed it ;*> 
the officers and students of the college; or to the trustees; 
As to those Who founded or who Lave endowed it ; bo| 
peMn of this description, who claims any private right, has 
{been pointed out or is known to us. It is net understood 
that any person claims to be visitor of this coHege. An 
Absolute donation of land or money to an instittttion of this 
kind, creates no private right in it. Besides^ if the private 
f^hts of founders or donors have been infringed by these 
acts, it is their business to vindicate thek own tights- It to 
no concQrif of these plaintiffs. When founders and donors 
complain, it wUl be our duty to hear and decide ; but we 
cannot adjudicate upon their rights, till they come judicially 
before us. It has been strenuously urged to us, in the ar- 
guraent, that these acts will tend to dncourage donations, 
and are therefore impolitick. Be it so. That was a con- 
sid'eration very proper to be weighed by those who made 
the acts, but is entitled to no weight in this decision. 

The officers and students of the c^lege have, without 
doubt, private rights in the iBStitiitioo--rq^t8 which coorta 
29 
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gfjiiflticeiare bM&d to notice^-HcblSi which, if mijw^ii^ 
firuiged, even bjr the triutees themselveB, this court iipbi^a 
propi^r appIicatioDy would feel itself boupd to protect* But 
(or anj injury done to their rights^thej have their own rem^ 
edy* It would J[)e unjust to prejudge their case on this oc- 
casion. They are not parties to this record, and cannot be 
legally heard in the discussion of this cause. If no form oC 
taction given them by law can be conceived ; it is because 
these acts do no injury to their rights. _ _ ^ 

The real question then is, do these acts udconst ram^ 
%lly infringe any private rights of these trustees f^ffl^ 
said that these acts in fact, attempt to dissolve the old corpo*^ 
riitiqn, to create anew one, and to transfer the property (j| 
the old corporation to the new ; and are therefore void <^ 
the principle decided in Territ & al. vs. Taylor(3). But 
a<|fi^tting this to be the attempt, we might with great jgrj^ 
priety remark, in thelanguage of Ashurst justice, in the case 
of the King against Pasmore (4), tha^ <^ the members of the 
<* old body, have no injury or injustice to complain of, (6^ 
^* tjiey are all included in the new charter of incorporation^ 
^< and if any of them do not become members of the new in- 
" corporation, but refuse to accept, it is their own fauft.*^ 
But it seems to us impossible to suppose, that the legislature 
intended by these acts, to dissolve the old corporation or to 
crei^te a new one : nor do we conceive that the addition of 
«^w members, can in any case be considered as a dissolutions 
of ^ corporation. The legislature of this state have not uo^ 
frequently annexed tracts of inhabited territory to towns^ 
and thereby added new members to the corporation. Tet 
who ever supposed that this was a dissolution of the old, 
and the creation of a new corporation ? Our statute of Dec^ 
11, 1812(5), makes the shares and interest of any person, 
in any incorporated company, liable to be seized and sold U£r 
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^n execufioD, aoA pvei to t&e parclil^ser alt the pririleges 
"appertainiDg thereto; and oC course "makes hiin a member of 
•the corporation. &ut the thought probably i^ever occurred 
to any man, that when a irew knember is added, by Virtue of 
that act, the corporation is thereby dissolired, and a new 
one created. Yet that act has at least, as much dissdlving, 
and as much creating f(&rce, as the acts now under consider* 
tition* 

Th^plaintiffb/iii tidcingthis ground, seem not to have ad- 
verted to a B;iaterial distinction, which, Certainly exists be-^ 
t^een the rights and faculties relating to corporations, wbicli 
can exist only in the corporators, as natural persons, and 
tte corporate rights and faculties, which can exist 6nly in 
the corporation. The right to the beneficial interest in the 
corporate {uroperty, can only exist in natural persons. Biit 
thetegai titje and ownership in corporate property, can in no 
case be considered as vested in the several corporators', 
as i&atural persons, either jointly or severally, but col- 
iectively in all, as one body politick, made capable by 
the policy of the law, of holding property as an indi* 
vidaalf This artificial individual, which is said to be 
immortal, holds in all cases the legal title. Hence 
a corporation may maintain trespass against any of its memh 
bers, who intiermeddie with its property without its consent. 
Hence too, the legal title of a corporation ia lands, will not 
pass by the deed of all its members. This facnlty of hold- 
ing property as an individual, which the policy ol the law 
vests in a body of natural persons, that can be perpetuated 
by known rules of law, is one of the great endaand uses of 
an incorporation. But the natural persons who compose 
'this artificial, immortal individual, in which the property ig 
vested, must, in the nature of things, be continually fluctua- 
ting and changN^ ; and yet the artificial individual remains 
ki contemplation of law the same. - It is therefore clear, tfadt 
tte legal identity of a corporation d^s not depend npon its 
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J^iiig CQBifwed of 4he wne mtwral periq^^ ap4 tM u^ ^ 
^iiioQ of D^w ,i|iemt>er9: tp a, corppr^ti^n^ cannot in itselfymi^ 
it a »ev and 4ilf€reut corporMtMn Tbe imQM>i;taUlj ^ a 
'^orpprMiQa d^peiid^QpoQ acwtimed ftcceaaioo of iiewaieoi^ 
J^^f The jood^ in wjbich this acceai^on ia^^eeted, is iow 
Qiat^rinl- A im o(mv corporation* are perpe.t«iated by f 
^owioF of el^Mng new members, placed in tbe corporatioaii 
tbemselves. But most of our publick, and all our private oor^ 
l^atiops, ar^^pftrpettiated by mereoper^on of J^, witlpoot 
t^y corporate aqt irhatever, NqTj bjT th^ addition of oev 
«iegiM% » ^7 pvt of tbe legal title to^ tbe oorporate pnifr 
fi;ty» tranciferred from thf^.o)d to the aev laenlbera. .Ttot 
^tle r^na^na unaltered iq the . corplmiitiiOQv^ .Tfe:ol^ .merife 
tura bad not jteMQonaU/ any such title tinattould^ takes fjEMa 
^em i^ the new a^^mt^ers haye,p^r^OIlally acquired nooee 
Tbo 91^91; of the plaintifik on tbia 8ubjo«it« . probably omgisMad 
in tb^ir aiy^posUig that tlie l^gal title to corporate property if 
YH^ted ip the corporators^ in the saino mannar that the title to 
f artjpersMp-prop^f ty i^ vested in corpartners, Iiid^d their 
CjiMjy9S^len4lsavQre4 to illustrate tl|i8point,bycoaiparingeprpo% 
;^e topNart^ersliip pjcoperty. J^nd, if the comparison had bees 
just, the infer^nc^p which th^ counsel (m^e, woiild also baye 
tioen just. Pi^ t^e comparison does not hold, unless we «rr 
i^ture]y,ni|it^en as (0 the maaner in which the legal iilte 
to corporate property ia Vfssted. The addidcm of new meflk^ 
bers by ^ J^igiilative act, even to a private corpors^n,^ dees 
mt necesaarSy direst the old CQifpohitohs,of any private bend»f 
ai%lkpt^rest,wbt€htheyinayindividaaUyhavein the corporate 
property. Suppose the legislature should ieiiact, thatlbe gow 
HM^Qor should be e£-ofl$cio a member of all the banking cor- 
pprations in the state. This might give htm^a personal m>* 
fluence in the manageme^at of their eoncerna, bi^t wxmhl giver 
him no beneficial interest whiitever^ in tbe corporate pmpi-' 
frty. The interest ^ ttiestQckrbaidefS would remaia Am 
aame« In tl^ ««se of corjporatjm^^ whore ail the benefit de^ 
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4i^e# &^A:^beiP t0Bs)st9 Ip fbetprhril^Qfi incidefit to deal- 
i}6r^b^, at ip mcprporatediibrary companies, Uinaj be oth* 
j^rwiae. Batrfaiit^^ prpperty of publick corporations, there 
jstQ^^jprivate beneficial interesta that can be divested. We 
are therefore of opimon, that these acts, if valid, do not dis^ 
l^lve thex>id corporation, nor create a new one; nor do they 
^erata in such manner as to change or transfer any legai 
title, or beneficial interest, in the corporate property, but Ih^ 
legal title iremainfl in the corporation, and Xhe beneficial in* 
terestin the publick, unaffected^ 

. It has ako been contended, that it depends altogether 
opon. contract, whether the old trustees shall become' mem* 
bera of the ow^poration as now organized ; that Ihere can be 
ffa contract without consent, and that tl^refore, these acts 
cannot bind the old trustees without their consent, and 
^emi in the nature of things, be invalid. The whole amount 
•f this arguinent is this; a statute, which attempts to com<^ 
^l the members of a corporation to become members ef 
that corporation^ dijOfefeptly organized, without their consent 
is invalid ; and as these acts make such an attempt, they 
a^p dierefore invalids To this there are two decisive an* 
awers. 1. Neither of the propositions upon which the con-^ 
oloiaon rests is true. 2. Admitting the premises to be cor* 
f^si^9 the le^imate conclusion to be drawn from them, is 
wholly irrelevant to the question in this case. In the first 
place^ the proposition that it depends altogether upon 
cevitract, whether individuals shall become members of 
partioular corporations, is not universally true; and so 
far as respects publick corporations, is never true. The le- 
gislature has a most unquestionable right, to compel individ- 
lials to become members of publick corporations. Thus when 
a. town is incorporated, all the inhabitants become members 
of the corpon^ion, and continue members so long as they reside 
^thin its limits, whether they consent or not. Nor is there 
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1^07 good reasoD to doubt that the legislature possets tto 
right to compel individuals to accept the office of trusted 
of Dartmouth College, however the corporation may be op- 
ganized, any more than there Is to doubt the nght of the 1e^ 
gislature to compel individuals to serve as town officers, aft 
k done by our statute of Feb. 8, 1791(6), or to be en- 
colled in the militia and hazard their lives in defence 
of the state. It is a fundamental principle of all goT- 
erments recognised in the twelfth article of our billof right^ 
that a state has a right to the personal service of its cif^ 
jcns, whenever the publick necessity requires it, — and the 
government has a right to judge of that necessity. There 
is a very strong case in 2 Modern Rep. 299. The Attorney 
general vs. Sir John Read. It was an information againrt 
Read,for refusing to serve as highsheriff of Hertfordshire.Hil 
defence was^that being under sentence of excommunicatioii,Ii9 
could not receive the sacrament: and that by serving as higb 
sheriff without receiving it, he subjected himself to a pena^ 
ty of L.500, but the court held that he waas punishable foe 
not removing the disability, it being in his power to get hioBh* 
self absolved from the excommunication: and gavejudf- 
tnent against him. — Nor is the proposition, that these acta 
attempt to compel the old trustees to become members | of 
this corporation as now organized, without their cooseQf| 
true. They are left perfectly at liberty to continue meo|| 
bers of this corporation or not, according to their owfi 
pleasure. It is enacted, that the board shall hereafter coq^ 
sist of twenty-one members ; but it is not enacted that thoT 
shall continue members of it against their consent. Thegf 
had, before these acts were passed, a perfect right to resigp 
when they pleased ; and that right is not impaired by tbes^ 
acts. 

(6)LAW0f41. 
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^ Art Ml die tecoti^ phice> »dM|f tiiif tbe preiaiseB to be trw^ 
ttie legitimate conclusion does not bear upon the question io 
thii case. Tbe fair conclusion to be drawn from the premi- 
wm$ is, that these acts, so far as thej attempt to compel the 
<rid members to become members of the corporation, as now- 
organized, are invalid. But the question here is not, wheth- 
er the legislature can compel the old trustees to become 
members of the newlj organized corporation, but whether 
it has a constitutional right to make a new organization 
of the corporation, bj adding new members ? And 
it is very apparent, that althoi^h the legislature maj 
not possess the power to do the one, yet still it may have a 
constitutional right to do the other. There is a clear dis^' 
tinction between laws binding corporate bodies, and laws at- 
tempting to bind individuals to continue members of corpo<^ 
rate bodies. Thus the legislature has an undoubted right^ 
at all times, to pass laws binding the whole body politick of 
dre state ; but it is by no means clear, that the legislature 
lias at all times a right to compel individuals to remain in the* 
itate, and be subject to those laws. So the legislature ban 
a right to incorporate towns ; but can it compel the inhabi- 
tants to remain in them, and continue members of such cor- 
porations ? 

Bui what is such a new organization of a corporation as 
eannot be made, without the consent of the corporators t 
If new members cannot be added, can any new duty be im- 
posed upon a corporation ; or can the corporate powers and 
fiu^ulties be in any way limited, without such consent ? Our 
itatute of June 21, 1814, (laws 284) makes it the duty of 
the several incorporated banks, to make a return of the state 
of their several banks, to the governor and council,, annually, 
in June, under a penalty of $1000. If the doctrine of these 
pluntiffs be trucj may not the stockholders say that they can- 
not be compelled to be members of corporations, subject to 
new and different duties, without their consent, and that 
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IftM^fore Ihis aet iCtold f A^l majr ti^<*tto Muft* ii|iiiidt 
be tsnei in regard lo the Min 6t Jtme 1 1^ laiC^ mA #«mi )9S^ 
IMT, lirfaieh prohibit biidn ftwi JftMikig 4bils of s Mrtiilif 
4etcri|rtf<dn ? Ih fact, does iioi tUii doetvine momt to«« im 
nial of the right to legislate at «H^ on tkt$ aobgeet of c o rpoi^l 
lions, without ffaerr eofKient 1 ' * 

But, although an artificial individual^ eapaMe «f bMhug 
the legal title to property, tuny be created by ihe poKc^'of 
the law, and a kind' of artificial wiU and jodgmMt w^fkikm 
tnahagement of its concerns^ giren to it bj matdng tbe eo*« 
sent of a number of natural persons necessary in all its aets | 
yet still this artificial wiil and jadgment is, after ail> only tftifr 
private will and judgment of natural persons^ in some re- 
spects limited and restricted. Itt this point of riew, a coiv 
poration may be considered Uti a body of natural persons^ 
having power and authority vested in them, to manage the 
corporate concerns in such manner as a majority^ of a com^ 
petent number of them may judge and determine to be best 
calculated to answer the ends of the incorporation. And it 
has been truly said, by tbe counsel of the plaintiffs, that by 
fte charter of 1769 exdnsive power and authority was givJ 
en fo the twelve trustees to manage the affairs of this corpo* 
ration in such manner as a majority of any seten or more dt 
them, duly convened for the purposCj inight judge iDost ex- 
pedient to answer the purposes of the institution ; and ttel 
the right of the twelve, to exercise that exclusive power an^ 
authority is taken away by these acts, and others admitteA 
to share that power and authority with them* Such l%- 
withont donbt^ the operation of these acts ; and it saema to 
us that this is the whole ground of complaint, which fim 
plaintiffs can have. These acts compel the old trnstees f0 
sacrifice no private interest whatever, but merely to admit 
others to aid them, in the management of the concerns of a 
poblick institution : and if they have no private views to an»- 
wer, nor private wishes to gratify, in the management of those 
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I ^nsd k w»M be r^f woobwAtMe to Biffoit 
tfttjMcw kftMrfbr it is extrtotljdisiMiiwrtbfe'tojproiliiiit* 
IAMMc iDteresft to private j^nrposes) it is not wtj m^ to 
MO koir tkfs am iittmsh nijr "mtj iofid gvoand of eamfkiwiL 
Kid AeaffidrsaiidciHiconisoC I>BurtiiHMUli CSoU^pt been their 
0«ra ^ivate affairs aod coaeenisy aocli an iotavferooce wokM 
1»^ had a rery diffoiedt eompleauon; 
^tBat^flatiitiffi eootead that tboae aeti iiq^ir ihoh^ 
lights moaqsa the afiaini of this ioattlnljoii, in vUatiw 
ifthatcIaiMe in tiie fifteeoth arliete in ouif bifl^if righl% 
iriiMi decbres that ^ no nbjeet ahaU be Mroatod^ ittprio* 
^OROd, delpofled or depdfod oflue pfoperty^ imaiiiillifitfl^ 
<< or privileges, pat ofat of the proteetioa of theilaiT) esile4 
^or deprived of his life, liberty or estate, but by the jadgi* 
H^metit of bis peers or the laar of the land*'' That: Iho 
right to maoage the aSai»9of this college, is a privilege irilh^ 
ifi'the meanifig of this claose of the biH Of rights^ is sot to bo' 
doubted. But h<lw ^ privilege, elm be protected f^roin the 
Operation of a4avi of the land, by*aeiauJ3e in tfa^ cooatilii* 
fiojD declaring 4bEt it ifaaH not be takes awajr^ hsitbfr tim 
law of the tsnd, is not very ^asHy uaderstood; ^fais dmm 
ifelt^ur bill of tigbt^, seems to hav^^^n tiJten Atal ttie S9ft 
Okapter of Magna Charta. ^< No freeman shall* be takoQ'«r 
^ Itoiprisoned, oi" be disseized of his freehold, or tijiN9rtiei,o» 
•**free castoms, or be otit-Iawed ot eidled, or any dlhel^sif 
^#eltro7e^],nor w31 we pass upon bim nor condemn hiU| bof 
^ by lawful judgment of his peers, or by the laftv of the lind.^ 
The origin and faisfbry of Magna Charta is familiar to law*^ 
^rs and polittcians. SoHrvan in his Lectures, 883-4, fHiyis 
fbkt this chapter is the comer stone of English fiberties,ihadO 
hi a(fi]^mance of the old common law ; and that by the barO 
hha^Uig of it, we may learn the extravagancies of king John'& 
feign, which it was intended to redress. It is evident, frotA 
aH the commentaries upoti it by English writers,that it was in- 
tended to limit the powers <^ the cro.wn, and not of parlia- 
30 
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flMlt(7). Tiios tbe (nuichiset of a corporation igr9^ftmt0dbt 

•d by this clause, io the great charter, and cnanot be laiEfii 

Mraj by the kinir, unless by due process of law is bis cow4| 

of justice (or a forfeitive incurred.. But pariiament aasi 

diesolve a corporation by slatu4e(8*)^ The object of tlui 

«lanifle inoor bill of rights, now mider consideration, a^MUM 

always to have been understood in this state, ta he ikt prai 

t0^tion. of private rights, from all interference of single bra^: 

cbesof tbego;nernment, and of iodividiial magistrates, not 

arprifymted by law. Thus if the bouse of representaUvaiii 

or the senate, or tbe gov^nour ai^l council, or even a ce>vr| 

iboidd order an individual to be arrest^,, or bis prop^ty^ 

tobe aeised in a case not warranted by- tbe law of tbe liycidy 

H wo|ild be a viobttton of Ibis clause in tbe bill of rights*— 

&€i iCao itodividual were arrested upon tbe warrant of a ja#9 

tice «f tbe pe8ce,< tbe cause of which bad not been preyioi)fi|i 

\y 8«pported by oalh or aifemation^ this clause in tbe bill 

•Crigbts.wouJd be violated* At ihia term, in this, count/t 

ice^inae deadiid, in tbe case, of Hutcbins vs. Ed8on,vtba( 

Vilaraesti^n^aB exiscutioo issuing, from this co|irt» but not 

Vttder stid, wbiisbis required boUi by tbe constitution. an4 

\^y fftMaijt^4.waft a violation of this clause in the bill of r^g|bii| 

mA altogether illegal and void. But all statutes, not repii^. 

^$^t to any other clauses in^ the constitution, seem alwajff 

tp^hlfcye b^en considered as ^ the law of the land,'' witbi» 

lliie meanit^g of thi^ ^W^,9* TIjm?,, ttur statute of Deipeqin 

%f^ ^, 1799, i^t^fizes selectme^. and ty thingraen, witbia 

their respective . precincts, to stop persons 8^u9pect^d ^ 

travelKng. nnneces^arily on the Sabbatb ; and if ;oo spffi^ 

ei^texcnse be given^ to detain them in costody,;iintil a ixj^ 

al cftn be had ; and in tb^ case of Mayo vs. Wibon and otb^ 

ers, pfaesbi^, May 1817, we decided,, after, y^ry matuce ^ 

«ousidefation, that an ii^dividualwho had been duly arrested 

-'/ .('} SalUtan'sLecti^^ 383—408; 2^ftiUite 45. 4 Bliick«toiVBVGoiat 
mentaries 42S. 
(jl) lrBlMtetDiife«€oSiveiitniet485. 
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ind'defftined in pursasuace of that statotei must be ccnisidei^' 
edias having been deprived of his liberty «< by the law of 
the land/* * ' 

"^'We have publick statutes, authorizing the selectmeil <)f 
fewns to take the lands of individuals for highways, antf 
topoweriftg firewards '< to pull down, blow up or remove 
^ aay house or buildingB,^ when necessary to stop the pro* 
l^ess of fire. We ha^e pri;«rate acts, giving totumptto 
t^fporatmns authority to take the {and of individuals f^ 
(heir roads. Under all these statutes, the pj^perty ufifidi*' 
Viduals is often taken without their consent'; and y6t 
Ifc seems ^never to have been doubted th$it those ditatlitei 
wiel-e ^ the law ^f 4be land,*!* within the meamng <€ the 
constitution. Ry the statute of December '24, 1B05, «a<* 
titled, ^< an act j^especting idle persons/' judges of probsfe 
idriB authorized, jn* certain casea, to appoint guarSinbiof idh 
.pii»*8ons, and thereby take from them all controol over botfc 
their real and personal estate. This act has been in our 
irtAtute book nearly twelve years, as a part of <^ the 'law 
'* of the laiid,^ and no one has ever called its validity ia 
4jiiestion. By an act of December If, 1804(9), a part 
of the town of Wendell, in the county of Cheshire, is 
ftsnexed to the town of ^ew-London, in the county 4if 
Hillsborough, and by th^t act the exf^usive power and atf- 
thority of the former inhabitants of New-Jjoodbn, to manage 
their corporate concerhs, is taken away in t{»e same maimer 
that the eKclusive authority of these plaintifis, to manage 
the affairs of Dartmouth College, is taken away. The same 
tllihg has frequently been done to other towns. Yet it has 
^ver been made a question in our courts, whether those acts 
:wtte *^ the law of the land,** within the meaning of this 
I^^^^Ubae in the bill of rights. Indeed, if this clause is to be 
Construed to protect private property aud rights from all 
legislative interference, what construction is to be given to 
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tint dUme in tlie twatftkartiole io th* Wll of ri^^t; 
4#€itr6B diftt <^nopiHrt of a Dmn'f pr t ytr ty diall Im tdoen 
'< from him, or applied to pnUiek usei^ without bis owb cot- 
«« abator that of the repr^eatttire body of the peoplo!^ 
Tbe cases io which a man's property may be takes £roB 
Um, or ^plied to pubUofcusea^wiih the oouseot c^tbe rep* 
resentativie body, are not specified ; bnt It undoobiedly m- 
•iides all those not expressly protected by other claoaea of 
die ccmfltitolbD. No one of the acts just mentiooed* aeeau 
to afibrd to the individuals, whose property and pririleges 
asay be affected by them, a less solid ground of com^aint 
tinntiie acta in. question do to the plaiotiflBi. If die latter 
lie«rqpagBattt to this cbose in the constitution, so must be 
tin Cnttflser. TImre seems to be no substantial difiepence Ja 
Am caaes, on which a solid distinction can be foonded* ^if 
we decUb tlmt these acts are not '< the law of the bmd|'' 
jbeeiuse ibey interfere with priTate rights, all other adi, 
ialeBfering with private rights, may, for ought we see, fidl 
wtthia the same principle ; and what statute does not either 
dKreetIf or indirectly, interfere with private rights? Ike 
INMiciple would probably make our whole statute bodk a 
dead letter. We cannot adopt it ; but are dourly of opinmi 
that theae acts, if not rqpugnant to any other 'constitutiooal 
f rotision^ are ** the law of the btod,^' within the true seaaoof 
the constitatioo. 

But it is.said^ that the charter of 1769 is a contract, the 
validity of which is impaired' by these acts, in viohtion of 
that clause in the tenth section of the first article of the coo- 
atitutbnof the United States, which dedarea that «<No 
state shaU pass any law, impairing the obligation oi con* 
tracts*^' It has probaUy never yet been dedded, that 
charter of this kind is a contract within the meaning 
confititution of the United States* None of the cases 
were like the present. In the case of Fletcher vs* Peel, 
(10) there was an express contract, a conveyance of lands to 

{10)6Cwiich 87. 
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ii^jKiriiluftlK^for ih^ir Mftnivse. In the .imetoi jftti Tftmy 
v#v:W9lHia(ll)f tlftere mm ako m e9;|MW» coftimet, atraa^^ 
k^ wUchknAi vttfaapartMHdair ^riypegd annexed to m 
fiindu tkeoMelveS) were granted to indi^iduds 40x tfaeiir own 
aee^ and lipon « valuable eonaideFalion paid. 
^ Tfaiii claiiaei in the conettlatioB of tbe United States, win 
^bvimmlj intended te protect privale rif^ftof propertj^^ted 
etifrraiSefl all cMtractir rebtting to private property, wiMiNtr 
nxedited or ^xeontory, and wimther between indmdQale» 
between states^ or between atates and individnda* Tiae 
word *^ contraeta'^ nmst however be taken, in ita ^ooaaamn 
^tnd or^arj acceptaAion, as an actual agreem«il betw^nn 
parties/ by which acmielbing is granted or atipidated, imme- 
^dialely lor the benefit of the actual parlies. But this clanse 
^aa not intended t» limit the power of the states, in r^atien 
l^theif own pnblicfc oQeers and ser rants, or to th^ gmn 
«ivil institutions, and roust not be construed to embrace co|i- 
<f acta, which are in tbeir nature, n^ere matters of civil. ia»ti- 
tttiMon ; -nor grants of power and authority^ by a state t^ in* 
dfaridnab, to be exercised for purposes mjerdy publick- 
Thus, marriage i»^ contract; but being a mere matter of 
'•eivilr institution, is not within the mesaiog of this clause^ .A 
law, y^refore, smthortzing divorces, though it imfaira the 
vafidity ^f marriage contracts, is- not a violation of ■tbe.0Q&' 
stitution of the United States. Thus too many of auc|)e" 
.Ital fftotttles give a part of the penalties and forfeitures ipcux- 
'^r^ under them, to partimlar iodividiwls, and whenever a 
penalty or forfeiture is iacucred, such individuals have, a 
.vested right to sue for and recover sneb forfeitures and pmi* 
'!flihietf« But a repeal of those act% at any time before au ac- 
tiud. recovery, has always been held to divest this 
^4t»glii(lt). Such repeal, therefore, clearly . impairs 
' the validity of the grant ; but no one ever supposed 
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Gallison ir7.— 5 Cranch 281.— And Lewis vs. Foster, ChesUiie, 
May 1817. 
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iStf DAirrMOimi xmisjGZ vs. if<WiMrAii>. 

Ibftt Sttieb grant wvi a contract irilMii Ihe mioantng (if JMf 
dame. In the case of the OommoawetSth vs. Bird(1^' 
It was decided, that the legislature had a constitiitioaal rigbt 
to tAe away from individuals an exetaption from miHtte^ 
dut jTy acquired under existing laws ; and it seems nerer is 
iNtTe occurred, either to counsel or the court, that the laws 
grMrtflg the exemption, were a contract within the meaning^ 
of this clause in the constitation. The legislature, both in 
Ais state and in Massachusetts, have always claimed and 
exercised the right of diriding towns ; of enlarging ordimui- 
iAtng thetr territorial limits ; of imposing new duties or lin^ 
iting their powers and pririlegei,as the publick good seemed 
10 require ; and ibis without their consent. Yet this right 
seems never to have been catted in question, on the grouM 
that their charters were contracts, within the meaning of 
this clause. All our judges, justices of the peace, sheriflW? 
&e. biAd thbhr offices under grants from the governOnr and 
councir, in pursuance of statutes. But Vbo ever suj^poMt 
that these grants were contracts within the meaning of thflr 
clause of the constitution of the United States. The dS^ 
thlcttmi we have here endeavored to lay down, betwe^iitlfc 
cmitracts which are, and which are not intended by that Itff 
ttrument, seems to us to be clear and obvious. If the dtrUfi 
ter of a publick institution, like that of Dartmouth Colleg*-^^ 
io be construed as a contract, within the intent of the cons!?- 
tntion of the United States, it irill, in our opinion, be diflllci^ 
to say what power8,Ttt relation to their ptiblick institati6ns,1f 
any, are left to the states, ft is a construction, io our view, 
repugnant to the very principles of all govern'raent, becan^ 
it places all the poMick institutions of at! thb states beyond 
legislative contron!. For it is clear that congress possesses 
no powers on the subject. We are therefore clearly 6t 
\>innion, that the charter of Dartmouth College is not -a dta- 

(la) 12 Mass. Rep. 443. 
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B^l admitting tbat charier ta have beeo aueh a cootra^t ; 
iK(bfU was the caotrac4? Can it bexoMtrued to be a omib^cft 
911 the part of the king with the coi|ioratolt» whom he 
iq^fieii^, and their avei^Baaffs, 4bat thejr thould fereretf^ 
l^etbe controiil4)f the-aflbirs of this }fialitiitienr«ad be-lbr^ 
eyer fcee from all legislative interlerenca^ and AmM iimt^ 
OMmber should i^t be augmented or 4«minshed^ hoivevmt 
u\i^oog^y the pubiick interest mightrequire it? Such a coatraat, 
io relaHon to a pubiick institation, would, as we conceiTey h« 
^Mfurd and repugnant to the priociplea of all goversmeat^ 
The king had no power to make swch a oontvacty and thna 
Ij^d the sovereipt aothoritj en a stthfect of mere.pnhliak 
> concern* Ncnr does our lef^slatnre poasesa the power l^maiBa 
•H^.acootracl. . Had it been provided 10 the aet of JmM) 
1816, tbat the twentj^one trustees idienU fowevev faam thar 
f^lusiTe contrwl of this institution, and tlist no foinre legis^ 
b^Upe.shoiild addio their nnmber, doeaanj^one si^KNieaMll 
afvorision would have been binding opMi afnture leglslatefe? 
ih auppeee the l^pslatttre should enaet that the number cif 
iadgesiof this ooilrt should neveir be augmented : k tt posti^ 
Ue to siqppose tbat sueh an act could abridge the power of 
a succeeding le^sbture on the subject T We think not. A 
diatinctioil is to be taken between particnhrr grants^ by the 
ll^^Blatare, of property or privileges to individoah^ for their 
Oiratben^t, and grants of power and auihoritjr to be eser* 
c»ed for pubiick purposes. The former h in its nature, 
special legislation, in relation to private rights ; the latter is 
general legislation, in relation to the common interests of alL 
Chief Justice Marsbal1,in the case of Fletcher vs. P6ck(l4), 
adverts to this distinction, where he says ** the correctness 
*< of this prmciple, that one legislature* cannot abridge the 
" powers of a succeeding legislatare so far as respects gene- 

(l*)6Crattclr 135. 
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<( be done uod^r a law, a succeeding legislatuce cmMtJodil^ 
«it«. ThejttstcmuiotbereaUidbgrlheiDq^tabftoI^ 
•^ er* Coiii»^aiu»t.JMtvA bgen vader. ; tbote eiiQiu^imiiQift 
'\k^^»9y^'i99^ Qatatee».aiid if tteiie ^tatee t3^lm.m», 
<^jied J^jr ;lii9|iov«|:^igo autfa)Oritx» atiU tliat :they .oe ig p wHy 
*^ mtfJUA^^*'"^ ^^ cannot cease. to^fce aifi^i^" We tain^ 
tteoafom of opisios, tbi^tf tbit cbartec e^ii he Goaatciied tpM 
9.ttxmkSMtmitMm Ibe meanMigofibewoatitutionof tfce UiiiM 
BMaft ; jmi aliH it cmtaiot no cmteact bindlni^fl^ tbe ke^% 
te^tbat the mmbeir of teuatoeaaball not ba aaginmil^^flD^ 
tbat ib^vaHditj of ^bd^^nU^ot binot in^aired byibase ifrt% 
Ahvm loobedteto tiMcatawtb all tbe flleirtioa^oCwbi^ 
I j«n aipdrfa, aad wilb jt moit painad aaxieif^ to difccama 
DMt^ae firiwcipUs^JipM wbiebil Mj^lo be decidtd»^li» 
pw{>nae»miifetbi8bl|r tbaa I do, tba fiterwjr iattitiilioM 
tfoar aoiisiflyr^oetiwMld go fattbtir to malfttaiii ttorir ;^ 
»iib^a9d4mviiteto: BntlcmBt^bADgmfuiStahdiffmf 
tbifcilwiMddbeiaonaMlaatiiiA awsd f •Key, orvttioanM^ 
W4ti» tba tri|ei4ot^Mla lof tMenrtoveitfteif, «» piaeakbe .^bhI 
IHiUUi«kiwktil«ti0^ bi arbich aH tba yang tiiaii, daat^aiiitf 
tb^^befall pi^auoa9>ai!o to tbe aduiNdad^ lailbbi d»aailHMi 
hijm i^alTQ^toC a S&w indiyidualB^aBd outof tbe luurtfuid rflba 
y>vereign!pqir^-^not «»oei8taiil wMbatWid poiii^ ^tmmm n 
it:ia a matter of toq great fpopprnt^ to« inti4i(!|fl^ gopn aC i lai 
XfUh tfa.e publiqk weifave^ and pfoipi»rit]i!|i|o be tbiis MtnHrt^ 
(gi in tlie tiands lOf a &vr. Tbf a^cati^n of Ithe rifiWi# filir 
er^tiqa is a ina^r of tbe bigbesl^puUickeoiia^Wyin^JSdvilKf 
IhX of the feeat fttt^tion of e vf ry l^gjilatpr^, Tboioun^da* 
at^ <«are of thefiQ inat^utiowi wusfat be eaatp^tted to ikillmdMr' 
^ and th^ trust will be biO^ailj e»eoitlfidf«o JMg fl»& 
is racoUafi^d it^-be ra siera pabtick trust, and ttoA* lbfija«jir 
a su^rintaiidtqg ffoiFerv tbat oua sm^ wiU Mcreat tefVjr 
abuse of it. Qat^^ifike^tbe trustees iadapeiMkiit,a^ilb^ wiH 
u^tn^ately forget that their office is apuhlkk trta*— witt afc 
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iMgNi Mnrito 1i*»MitftitiHiM <• flnto»»iH^i<ll o ¥ » rio rii e 
Aft great i^Bipqaet ior which ihtffar poireni wer^ ^rif^tritf 
giT^ and wHI eiercise them onljr to gratHjr their own pft- 
wit0 <iihmt wM wtali«, or to promote ttu^ narrow inirpoies 
dfla sect 01^ a parly 4 Itialdleto n^poid Ibat coarttf «f 
Ipr ckn xoilreet ever/ ab«ie of tacli a troft. €onrti isi 
MweaniilotilegMhte* There maybe many abupea, wMoh 
em l^e «orree^ i^y the soiweign poweir $imm. Mor wmM 
aa^ ex^eiptioir firom legisiatife cantvoal lie eamaiteat wida 
tba ttve interaila of literilore Ittdf, teeaiBe theie initila-^ 
tiws tnoBtiland in constant need of the aid and* patronage' 
iXihe legiifatofa and the pabtkAr; a«id witboat tneh 8tid 
amft^patronaget tiey cm never flowMi. TkeAt proapertty 
df^^mda entirely open tba pablkk eathvatioii in wM$h ijamy 
mmkelA. It ia«f the higheit^imporlaaee thit they ahmUh 
bfsiondlyioberiahed by the best aifcetmai of 4be people, 
tto* wmy- dkiaatt sbovU feel that hafaaa aa iafarest in tfaes,^ 
and^tlbat ibegreoastitttttt a pai^ of vlhat hMMrtin^aUe triieril« 
^MM^jibi^di b^b to^ranamklolHa pa«|ten«y b the inttite!** 
thntfi ef.bia ooMKtry. cBat these inrtitiifiQtA^jf pboad inam^ 
imMa^i^iUfpiitrtbefiAlick wiH, aroidd eventnally fall iat^ 
t t a riMBi da of men^ wbo wonld be diaposed to dispute it ; and 
OBBtests would inevitably arise, in wbidi the great UrteMStf 
of4iteimtnfe wonld befc^teo. Tboae whores«itedtiM(wll> 
wipM becoqpn at once the object of popaiar jealousy-md 
dbtenti: tteir moti¥aS| however pore, would be caHed^ki 
qnaallav^ ^nd their reaistanee woiri4be bdieved to have origr' 
iMftfed in private and interested viewa, afwl not.in ragstd to 
tiie pnbMck welfare. It would avail these in8titnlm» nolh- 
ii^llklthepidiliekwillwaa wroi^^ md that th^rigbl: 
da<ald.be maintained b oppneition to it, iti a court of Uw* A 
trimiBflk tbete might be infinitely nfere ruinotti Ihaa defeat* 
l|f boaver kaowa Ihe naUare of a pqpalar gov^raaMit, h^owa^ 
t^itanch a con|E;st cooidnot be tbnaaettledby one engage* 
ment*. Such a trtum(rft would only protract the destructive 
31 
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XbA tailMMMiiM wUdLcw UM om of 
iMrtMiw^ it tohecMMthe tubjeet of p^rabr 
Om. 

I an miraro that tbh power in the haiidt of Um legMelM^ 
ttaj, Uke every oilier poirer, at timea be nnwiaeljr exerda* 
ed ; but where cao it be more eecarely lodged ? If Ihoae, 
whom the people amiually elect to manage their publick a^ 
fiura, cannot be trusted, who can ? The people have mort 
emjrfiaticailj eojouied it in the con8titQtion» ai a duty upoft 
** the tegblatora and magi^rates, in all future periods of tlie 
<< government, to cherish the interests of literature and the 
<' sciences and all seminaries and publick schools." AoA 
those interests will be cherished, both by the legislatufe ai^ 
the people so long as there is virtue enough left to maiotfifi 
Ibe rest of our inatitutions. Whenever the people and their 
ndera shall become corrupt enough to wage war with the iob 
ences mid liberal arts, we may be assured tliat the tiaie viH 
have arrived, when aU our ioatitutiOkMi, our laws, our liber- 
ties muslpasa away, — wbm dl (hat can be dear to freemao, 
or that can nuike their country dear To them, must be loaf, 
and when a government and institutions most bc^eataUished^ 
of a ve^ different character froni those under which it ia iMj| 
pride and happiness to live. «vt 

Informing my opinion in this case, however, I have (iv- 
eo no weight to any consideratbns of expediency. I thjak. 
the legiabture had a clear constitutional right to paaa the* 
laws in qoeation* My opinbn may be incorrect^ ^nd oar> 
judgment erroneous, but it is the best opinion, which igpoti flip; 
most mature consideration, I have been able to form. It ip 
certainly, to mc, a sulyect of much consdalieo, to knof 
that if we have erred^ our mistakes can be corrected, ud 
be prevented from woAing any ultimate injustice. If the 
phinliis think themselves aggrieved by our decision, ther 
can carry the cause to another tribunal, where it can bd 
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A-^WtB^ed, md ow j«dgttM« be wmmmA, or 

t law #ftt* case iiiaj Mem tatiiftt Mtooil l# fe^re* 
Let jsdi^iimt b« entered for the defendeitt. 



Judgment was then entered as follows ;-«-And thereupon 
«I1 and singular the premises being seen, and hy the court 
iiow here fullj understood, and mature deliberation being 
thereupon had, it appears to the court now here, that the 
laid acts of the 27th of June, 18th and 26th of December in 
{he year 1816^ before recited, are valid in law, and binding 
on said trustees of Dartmouth College, without acceptance 
ftereof, or assent thereto by them, so as to render the said 
l^intiSs incapable of maintaining this action, and are not re* 
pugnant to the constitution of the United States. It is there* 
Tore considered that the said William H. Woodward recov- 
er his costs of this suit, taxed at eleven dollars and forty- 
twa cents.— 

' The original plaintiffs then sued out a writ of error to 
remove the cause to the supreme court of the United States, 
where it was entered at the term of the court holden at 
tlTashington, the seat of the national government, on the first 
Monday t>f February, A. D. 1818.«— 

The following is the assignment of errors.— > 

And the said trustees of Dartmouth College come and 
sajr» that in the record and proceedings aforesaid, and also 
in giving the judgment aforesaid, there Is manifest error in 
Ibis, to wit, that the said statutes of the legislature of the 
Btate of New-Hampshire, made and passed on the 27th day 
of June, the 18th and 26th days of December in the year of 
our Lord 1816, are repugnant to the constitution of the Unit- 
ed Statea and void. 

There is also error in this, that by the record and judg- 
ment aforesaid, it appears, that the validity of certain stat- 
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mm of the legiiiiftiw ^^fHrattete of N«ir4 
ftndf«flio4^ tte a7ib dbjr of Jast^ wrf m «te IMIi «ai 
86th daj8 of Do«««lM in tho yeat ^yf o«t IioiA^^oae iimih 
Mid otgbi httdfod aodiaiitfeen, eoeitod ia tbt fpecisl ver^ 
Oct afENTonud, was drawn^hi q«eirtbD, on the groand thaMhe 
•aid atatittos were not valid in lav, and bindtog on the aiU 
trustees of Dartmouth Coile^, without acceptance therai( 
or assent thereunto by them, the said trustees of BartmniA 
College, so as to render the plaii^Ss inca(>able in law e( 
maintaining this action, and that the saise acta were repug- 
nant to the constitution of the United States, and m> voids 
and th,e decision and judgment aforesaid was in hwrnstjet 
jtheir validity ; to wit, that the said statutes are raKd hi km 
and binding on the said trustees of Dartmouth Ooliegei witk* 
out acceptance thjereof, or assent thereunto by tfaem« ii» 
•aid trustees, so as to render them incapable in law of ma|A- 
tMning this action^ and that the said acts are not nar 
ia either of them repugnaat to the constitutbn of t» 
United States ; wherefore in that, there is also manife8i*i^ 
rbr. 

There is ako error in this, to wit, that by the pc(cord»*' 
foresaid it appears that the judgment aforesaid, iafotm^ 
foresaid given, was given for the mid William H. Woo^ 
ward against the said trustees of Dartaumth CoU^gip^ where- 
AS by the law of the land, the said judgment ought to have 
been given for the said trustees of Dartmouth College agsuoft 
the said William H. Woodward. 

And the aaid trustees of Dartmouth College pray^ thatths 
judgment aforesaid, for the errors aforesaid and other erron 
in the record and proceedings aforesaid, may be reveraed, 
annulled, and altogether held for nothing, and that they pay 
be restored to all things, which they have lost by occ^sioD 
of the said judgmept, and that the said William H. Wood^* 
ward may rejoin to the errors above assigned, Sec* 
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«t«Wit xf/if^kmrnHemA kMiikv MtowfUg i%mmmM, wlieli 
4nii4 dp wMr the Teoord; 

1' iti»ftS<^cM^bf4bepirl(€s,thftttftIi^plaifltllbfthlJIi^^ 
wiy^«N);^g^Mt0f IW Mpfi^tde Milrt of the UnilMl 
dittes, they ahdll accept the deliretj. •( ibt nHhkA mw^ 
tfm^dhi tteir deeknlM fc fM satMtetlm of ttie damget 
ilMSsreiidk 

'<» It & sbof a|^d, that iMi advantage sfatH be iakeo, in the 
wyimi e emit «f tto United States, of my want of form ia 
Ab pToceedtngBy and that ike confisel 4beft tpay add any faela^ 
abeankntBi or rtcordi to the upeeial Terdict, to be taken 
Oftd deeaaed aa part tbMeiefy or expunge any (act therefrom, 
'^btcb 111 the opiiiioti itf the connoel or the Bopremo court 
m^^hhn^ciBBktf to the obtatniiigof a decision on (he Yalid- 
iky^of the acta of tJie legi^laiiire of New-Hainpahlre, recited 
is^tbe apeeial tecdiets^^Andlhal if the 9aid acts are adjudf^ 
«i to> bo vididy the judgneht i$ 16 be jtfiniiedi otherwiae rch 



.is also agreed by the plaintiflf's counsel, in order that the 

q«eitien mty eoooe fairly before the courts that the de- 

|4 i^tmi^ and conterlloa stsited io the special yer4ie^ 

it be^ considered as made aild done, on the dsy preciedipg 

i^MMOweiieeinent of tkfii svit* ^* 

The cause came on to be argued on the 10th day of 
March 1818, all the judges being present, to wit. 

The Hon. John Marshall, Chief Justice. 

The Ron.Busbrod Washington, Associate Justice. ' 

The Hon. William Johnson, Associate Justice. 

The Hon BrockhoFst liivingston. Associate Justice* 
^ ^he Hon. T^homas l^odd, Associate Justice. 

The Hon. babriel Duvall, Associate Justice. 

The Hon. Joseph Story, Associate Justice. 
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M»» WfeMVSft, far ttie 
eril que9th>n 10^ utetlwr tbe «e«i of Hm^^Mi tf ' 
god i»f.tb« tiiii i«d SWtk of^DwfHubMr, tSM, 
Md biiMfas on 1li« rigfalt nf lk» ffajHift, n i tfc ii ii »i» 
«e€«fitofi^ or •<9««#« '"'u^ 

The charter of 17W eremtetiiid ee l iMi i hid a i 
fion, to consist of twefre pereoes, tad oe more f te be < 
the *< Trustees of Bartmooth Odlfe^-'^ Tbe p r etoiMiV li 
tbe charter recites,that it is granted on Ae apfiHcatibn Md f«^ 
quest of the Rev. Blcazcr Wfaeelock : That Dr* Wbeeim^ 
about tbe year If 54; estiMMidd a charity icfaeol,atlik^0«ft 
expense, and ou hhi 61m estate and plantiitioo: Tbat^CnrliMi 
eral years, through the assistance of well disposedpersoiMH 
America, granted at his sollcitalion, he bad cfotiwd, bnM 
fiiined, and edticated a notiitter of tbe native Indhht/iiHl 
employed them afterwards as missionaries and scho^msitM 
among the savage tribes : Tlmt bis design promisiilg tb^ ISil 
nsoiul, he had constituted the Rev. Mr. Wbttaker to be Mf 
attorney,' with power to solicit contriburibnH, in Eiiglaiid;'^ 
the further extension and carrying on or bis undertaKB^^ 
and that be bad requested the Earl of' Dartmootb, t&tik 
Smith, Mr. Thornton, and other gestlemen, to^^reeeireiilf 
sums as m^t be contributed, in fii^and, towanhi siqppbr^ 
ing his school, and to be trustees thereof, for bis efaafifyi 
which these persons had agreed to do. And tbereupoA B^ 
Wheelock had executed to them a deed of trust, m ptfrtftt^ 
afnce to such agreement, between bka and them, «iid for H^ 
vers good reasons, bad referred it to these persons, todet^ 
mine the place in which the school should be finally eatsb^ 
lished : And to enable them to form a proper dectsioa di 
this subject, had laid before them tbe several offers wbidif 
bad been made to him by the several governments in Amti^ 
ica, in order to induce him to settle and establish his scboiil 
' . . - , ■ . --♦ 



Digitized by 



Google 



ifftfata the hailM tot mdk ffi^r^mm^ §mt>itmt 0f9n ^meki* 

« VftO M fer tiie fbitbepaMe et bis gaiM^ oif^inal d€iig»« 
Joid ki at tnudi Manooitec.ortte pmpmittrt of luds ia 
Mmt Hhaqprtiire^ »iaiat«d. bjr the ena|de of Ae giyvornoor 
Umelf and others, and; in conaideralioa UmI willNxit wxy iok 
p^ditpteot to ito oF^iaal dea%o,ihe adkool miglit bo enborged 
MAteipmfod,to f^otoc^ learotog^afiiiOBg tbe Eiig^sby and ta 
iupplj miniateio to tho fioofrio of tb^t pwmce^ bad pKHSiai. 
od b«ge imota^of land, piovided tbe s<;booL should be estab* 
^Mied 19 .ftat proyineei the persons befare mentioned, baT« 
ipC^^m^hed the iseftsoqs in favour of tbe aeveral plates pro* 
fMody had giv^en the prefereace to this proviooe, and these 
^rs; that Dr* Wheebefc therefore represented the neces* 
s|^ of a legriJacorporation, and.proposed that certain gen- 
ttsfl^n ^ AsAerica, whom he bad ahreadj named and apn 
Ipinted in his will, to bo trustees of bis charitj aft^r bis di;- 
^wse, sboidd compose thd coifemtioo. Upi^ tb^fit ^ r^cit|i|» 
fud ill consideration of (be laudable pHginal Resign of pr« 
Wmdock, and willb^ that tbe best m^aps qf cidn^ation ba 
eslri#ibed Jn New-Hampshire^ fcnr tbe b^pofit of tbe pro^ 
IiBoe^ the king granto the ^sbastei;, hj the advice pf j^is pro* 
ifincisl Gomicll. 

3%o.8ri»^Hi€e of the facts thas recite^ is, that Dr. 
Wheelock had founded a charitf ,r on fiu»da owned and pro- 
o«ifed by bimsetf ; that lie was atlhat time the sole dispen^^ 
sor mi sote adminbtrator, aa w^ as the legal owner of 
lltese funds; that he had made his will, devising this proper- 
ty iR'traat, to continue the exisiteiice and u^es of the school, 
and appointed trustees; tl^t, in this state pf things, he had 
hf^eamvited to fix his school, peraaneatl/, 19 New-Hump^ 
^«M,an|l to ostend tbe desiyiof itto tbe education of the 
J^aatbof that province; that before be removed bis8cfaooI» 
Ar^Mcepted this iuvitatkup, which bis friends in England had 
fdifwod him to accept, ho applied for a charter, tP be grant- 
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Mtoe sbosid ph^aBe, but t<» iueh pBTlons «t lie iMtfUflid mdniif* 
{Minted, vk. the ^ertoofi whwiJie Jnd dread^ ^p|imif«d te 
kt the &fiir6rlri]8t«e» of hit cfaaritjrbj few w9l. 

The ehartcir, or Iftters patenf, then pcoeeed to t^sttakt smdn 
atM^ifKH'atieiki and te Jippoint twelve ^riQBt to cai^ituteJt^ 
ky the Bane of the '' Trustee^ of Dartmoath Goliege.;'' fv 
hare perpetual eidBteoce^aaauch €ai^porat]9D, and with, poor- 
er to hqfliaild dkpoee 6( lands aqd goods, fortbe tiise of the* 
College, wtlh all the ordinary powers of cof poraliem^ !£hif 
are in their discretion to applj the funds and property tf the 
college to ti^e support of the president^ tiitws, mini^rSy.aiiMl 
other officers ef tM cioilege, and sficfa aikeioiimeff mik 
seheoimasters as they may see £l to effi|do]r among the M* 
dians. There are to t|e > twelve trustees forever^ mndf^ 
more ; and they are to have the right of iHling vacancieaee^ 
corring in their own body. The Rev. Mr. Wheelocfc mJte-' 
elared to be the founder of the college, a^d is, by t&e rehtr* 
ter, appointed iSrst president, with power toappomt a sic* 
eessor bjr hit last wiH. Alt proper powers of goverimcbilK 
superintendence, and visitation, ar^ vested in (the trasto6st 
They are to appoint and remove idl officers at their djscEe-* 
tion ; to fix their salaries, and assign their duties s. and t0 
n^ake all ordinances, Girders, aild taws for the gov^iiaie«$ of 
the students. And te Ibe end that the petsoils wlH> ba# 
acted as depositories of the contributions m Englwdi aM 
who had also bieen contributors thefflsdves^ m^ht b0 m^-* 
fied of the good use of thehr contributions, the. president wte 
annually, or when required, Uy transmit to them ati^&c^OUit 
of the progress of the iimtitution and the disboraemeots of Itt 
fimds, so long as they should continue to act in that truat»«->«« 
These letters patent are io be good and eflfectual, ia Imt^ 
ugahist the king^ Mb heirs and sucQesisorg fofrttefi wtthoirt 
further grant or confirmation ; and the trustees are to hoM 
all and singular these privileges, advantagas, Uberttes, attdiHN^ 
munities to them and to their successors forever. 



Digitized by 



Google 



J5UFRBME CPURT^ UNITED STATES. 241 

No funds are given to the college b^ this charter. A 
Corporate existence and capacity are given to the trustees, 
with the privileges and immunities which have been mention- 
ed, to enable the founder and his associates the better to 
vinanage the funds which they themselves had contributed, 
and such others as they might afterwards obtain. 

After the institution, thus created and constituted, had 
existed, uninterruptedly and usefully, nearly fifty years, 
the legislature of New-Hampshire jpassed the acts in ques- 
;tion. 
. The first act makes the twelve trustees under the char- 
ter, and nine other individuals to be appointed by the gov- 
ernour and council, a corporation, by a new name ; and to 
jt^is. new corporation transfers all the j>roper{^, rights^ porv- 
ffs, libertie$ and privileges of the old corporation ; with 
fiirther power to establish new colleges and an institute, and 
)to apply all or any part of the funds to these purposes : 
subject to the power and controiil of aboard of twenty-five 
overseers, to be appointed by the governour and council. 

The second act makes further provisions for executing 
the objects of the first, and the last act authotizes the de- 
fendant, the treasurer of the plaintiffs, to retain and hold 
their property, against their will. 

If these acts are valid, the old corporation is aibolished, 
and a new one created. The first act does, in fact, if it can 
have any effect, create a new corporation, and transfer to it 
all the property and franchises of the old. The two corpo- 
rations are not the same, in any thing which essentially be- 
longs to the existence of a corporation. Ttey have differ- 
ent names, and different powers, rights, and duties. Their 
organization is wholly different* The powers of the corpo- 
ration are not vested in the same, or similar hands. In one, 
the trustees arc twelve, and no more. In the other, they 
are twenty-one. In one, the power is in a single board. In 
the other, it is divided betwen two boards. Although the 
32 ' ' 
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sict profedses to idchide the old trostees in the new corponK 
tioD, yet that wad without their assSent, and against their re* 
monstrance ; and no perion can be compelled to be a mem- 
ber of such a corporation against his will. It was neither 
expected nor intended, that thej should be members of the 
new corporation.^ The act itself treats the old coi^oratloii 
as at an end, and going on the ground that all its fiinctioMi 
have ceased, it provides/or the first meeting and ovganixU" 
iion of the new corporation* It expressly proYides, also^ 
that the new corporation shall have and hold aU the ph>per- 
ty of the old ; a provision which would be quite unneceSMr 
ry upon any other ground, than that the old corporation waa 
dissolved. But if it could be contended,^ that the effect of 
these acts was not ehtirety to abolish the old corpor^&mf 
yet it is manifest that they impair and invade the righihif pf<^ 
erty, and powers of the trustees under the charter, a^ a^^otoit 
poration^ and (he legal rights, privileges^ and immaoitiet 
which belong to them, as individual members of the corpo^ 
ration. 

The twelve trustees were the sole legal owners of all the 
property acquired under the charter. By the atts others 
are admitted, against their will, to be joint owners. Tbe 
twelve individuals, who are trustees, were p^>ssessed of aii 
the franchises and immunities conferred by the charter.. — 
By the acts, mite other trustees, and tn/entyfive overseers 
are admitted agaiiYSt their will, to divide these franchises and 
imtnunities with them. 

If' either as a corporation, or as individuals, they have any 
legal rightSy thfi forcible intrusion of others violates those 
rights, as manifestly as an entire and complete ouster and 
dispossession. These acts alter the whole constitution of 
the corporation. They affect the rights of thogwhole body 
as a corporation, and the rights of the individuals who com« 
pose it. They revoke corporate powers and franchises* — 
They alienate and transfer (he property of the college t^ 
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othenu Bj the charts the trustees bad a right to fill vn, 
eaiimes in their own number. This k now taken awaj* 
Tt»y were to consist of twelve, and by express provLiion o( 
no more. This is altered. Thej and tlieir successors, ^p* 
pointed t^ themselves, were forever to bold the property* 
The legwlature has found successors for them, before their 
bleats are vacant. The powers and privileges, which tb^ 
twelve were to exercise exclusively^ are now to be exercised 
Vy others. By one of the acts, they are subjected to heavy 
penalties, if they exercise their offices, or any of those pow- 
oraaod privileges granted them by charter, and which they 
htkd exercised for fifty years. They are to be punished for 
aot accepting the new grant, and taking its benefits. Thii^ 
U must be confessed, is rather a summary mode of settling a 
q«evtion of constitutional right. Not only are new trustees 
£i^ed into the corporation, but new trusts and uses are cre- 
mled. The -college is turned into a university. Power is 
givon to create new colleges, and, to authorize any diversioa 
of the funds, which may be agreeable to the new boards, 
sufficient latitude is given by the undefined power of estab- 
lishing an Institute. To these new colleges, and (his Insii' 
iufey tbe funds contributed by the founder. Dr. Wheelock^ 
and by the original donors, the Earl of Dartmouth and oth«> 
ers, are to be applied, in plain and manifest disregard of the 
uses to which they ,were given. 

The president, one of the old trustees, had a right to 
his office, salary, and emoluments, subject to the twelve 
trustees alone. His title to these is now changed, and he 
is Qutde accountable to new masters. So also all the profes* 
Bors and tutors. If the legislature can at pleasure make these 
alterations and changes, in the rights and privileges of the 
plaintifis, it may, with equal propriety^ abolish these rights 
aad privileges altogether. The same power which can do 
ar.y part of this work, can accomplish the whole. And in- 
deed, the argument on which these acts have been hither- 
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to-defeoded, goes altogether on the ground, that thk is snch 
a corporation as the legislature maj abdisb at pleasure ; anA 
that its meipbers have no r^htSy UbertieSyfranchistSiprofr 
etty or privilegeSf which the legislatore naj not reroke, as* 
nul, alienate or transfer to others whenever it sees fit. 

It will be contended by the plaintiflfs that these aets 
are not valid and binding on theniy without their assets. 
]. Because they are agaiost common right| and the consti* 
tution of New-Hampshire. 2. Because they are repugnant . 
to the constitution of the United States. 
I am awareof the limits which boundthe j urisdiction of the court 
in this case and that on this record nothing can be decided,biit 
the single question, w bother these acts are repugnant io the con- 
stitution of the United States. Yet it may assist in forming an 
opinion of their true nature and character, to compare the« 
with these fundamental principles, introduced into the uMi^ 
governments for the purpose of limiting the exercise of the 
legislative power, and which the constitution of New-Hamp* 
shire expresses with great fulness and accuracy^ 

It is not too much to assert, that the legislature of New- 
Hampshire would not have been competent to pass the acts 
in question,and to make them binding on the plaintiffs without 
their assent, even if there had been, in the constitution of 
New-Hampshire, or of the United^States, no special restric- 
tion'ott their power; because these acts are not the exer- 
cise of a power properly legislative(l). Their object and 
effect is to take away, from one, rights, property, and frm- 
chises, and to grant them to another* This is not the ex- 
ercise of a legislative power. To justify the taking away 
of vested rights, there must be a forfeiture ; to adjudge upon 
and declare which, is the proper province of the judiciary* 
Attainder and confiscation are acts of sovereign power ; not 
acts of legislation. The British parliament, among other un- 
limited powers, claims that of altering and vacating -chari* 

(I) Calder et nx. v. Bull, 3d Dallas 386. ^ 
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ten ; not as an act of ordinary legislation^ init of uncontroul- 
led authority. It is theoretically omnipotent. Yet, in mod- 
ern times, it has attempted the exercise of this power very 
rarely. In a celebrated instance, those who asserted this 
power in parliament, vindicated its exercise only in a case, in 
whidi it could be shewn,lst, that the charter in question was 
a charter of political power ; 2. That there was a great and 
overmling state necessity, justifying the violation of the 
charter. 3. That the charter had been abused, and justly 
forfeited(2). The bill affecting this charter did not pass. Its 
history is well known. The act which afterwards did pass, 
passed with the assent of the coiyoration. Even in the 
worst times this power of parliament to repeal and rescind 
charters, has not often been exercised. The illegal proceed- 
ings in the reign of Charles II. were under colour of law. 
Jiidgtaents of forfeiture were obtained in the courts. Such 
was the case of the qtio warranto against the city of Lon* 
don,andthe proceedings by which the charter of Massacha^ 
setts was vacated. 

• The legislature of New-Hampshire has no more power 
over the rights of the plaintiffs than existed, somewhere, in 
some department of government, before the revolution. The 
British parliament could not have annulled or revoked this 
grant as an act of ordinary legislation. If it bad done it at 
all, it ctuld only have been in virtue of that sovereign pow- 
er, called omnipotent, which does not belong to any legisla- 
ture in the United States, The legislature of New-Hamp- 
shire has the same power over this charter, which belonged 
to the king, who granted it ; and no more. By the law of 
Cngland the power to create corporations is a part of the 
royal prerogative. (3) By the revolution, this power may be 
ponsidered as having devolved on the legislature of the state, 

m Annual Regr. 1784^ p. 160.— Parlia. Rcgr. 1783.— AFr. Burke's Speech 
on Mr. Fox's E. I. BiU. Burke's Woriw— 2 VoU p. 4U. 417. 467. Ai9. 
486. 

(3) t Blaek. 47S, 473. 
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and it bat accordioglj been exercised by tbe leguriatare^ 
Bat tbe king cannot abolisb a corporalioni er new model tt| 
or alter its powers witbout its assent. Tbis is tbe acknowl- 
edged and well known ^ctrine of tbe common law. << What- 
erer migbt bave been tbe notion in former Itmes/^ sajs 
lord Mansfield, <^ it is most certain now, tbat tbe coqpoia- 
tions of tbe universities are bj corporations ; a»d tbat Ibt 
crown cannot take away from tbem anj rigbts tbat hare 
been formerly subsisting in tbem under old charters or pre- 
scriptive usage'' (4). After forfeiture duly found, the khf 
may regrant tbe francbises ; but a grant of franchises abtt* 
dy granted/ and of which no forfeiture has been found, is 
void. 

Corporate franchises can only be forfeited by trial vd 
judgment (5). In case of a new charter or grant to an exiatiag 
^corporation, it may accept or reject it as it pleases{6)** It 
may accept such part of tte grant as it chooses, adS rejeet 
tbe rest(f )• In tbe very nature of things, a charter cannot 
foe forced upon any body* No one can be compelled to ac* 
cept a grant; and without acceptance, tbe grant is necessa- 
rily void(8)' It cannot be pretended that the legislature) m 
successor to the king in this part of bis prerc^tive, has any 
power to revoke, vacate or alter this charter. If, therefore, 
the legislature has not tbis power by any specific grant con- 
tained in the constitution ; nor as included in its ordinary 
legislative powers ; nor by reason of its succession to the 
prerogatives of the crown in this particular ; on what ground 
would the authority to pass these acta rest ; even if thore 
were no prohibitory clauses in the constitution and the bill 
of rights ? 

But there are prohibitions in the constitution and bill of 
rights of New-Hampshire, introduced for tbe purpose of Urn- 

(4) 3 BaiT. 1656. 

(5) 3 T. R. 244. King vs. Pasmore. 

(6) King Vs. Vice Chkacellor ot Cambridge, S. Bear* 16ft& S T. R. 240.— 
Lord r 



Kenjon. 
1661, am 
Ellis Ts- Marshall^ 2Mass. Rep. 277. 1 "^jd. on eorporatioBS 65 €. 



^7^ Idem 1661, and Kingvs. Pasroore^ ubi su^. 
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itiag te legWatbe power^ and proleeting the r^tt and 
property of the citbeos. One prditbttioa it <^ that no. per* 
son $kall be deprived of his property j immlmMe9 or prith 
ilegeSfput out of the protection of the laWf or deprived of 
kb$ life^ liberty or eeMe^ but by judgment of his peers or 
the law of the land.'' 

In the opinioD, boweTer, which was given in the court 
below, it IB denied that the troateesk under the charter, had 
any property, kmnunity, Rberty or privilege, in this eorpo- 
ractimi within the meaning of this prehibition in the bill of 
rights. It is said that it is a pnblick oarporationf and pub-^ 
lick property. That the trustees have no greater interest 
in it, than any other individuals* That it is not private prop^ 
ef ty, which they can sell,^ or transmit to their heirs ; and 
that tker^ore they have no interest in it* That their office 
is a publick trust Kke that of the governour, or a judge ; and 
tliAt they have no more concern in the property of the col* 
togey than the governour in the property of the state, or than 
the judges in the fines which they impose on the culprits at 
fi^ir bar. That it is nothing to them, whether their powers 
shall be extended or lessened ^ any more than it is to 
their honours, whether their jurisdiction shall be enlarged or 
diminished. It is necessary, therefore, to inquire into the 
true nature and character of the corporation, which was cre^ 
ated by the charter of 1769. 

There are divers sorts of corporations ; and it may be 
safely admitted that the legislature has more power over 
some than otker8(9). Some corporations ace for government 
and political arrangement; such (or example as cities, coun- 
ties and towns in New-England. These may be changed 
and modified as publick convenience may require, due re-- 
gard beir^always had tatherights o/properfy.Of such cor 
porations, all who live within the limits are of course oblig- 
ed to be members, and to submit to the duties which the 

(9) 1 Wooddewm 474. 1 Bbuik. 467. 
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kw ini^aes 09 tbeai as siicb. Othctr civil cprpoQitiaBi ani 
for the advaacement of trade aad busioess^ 8U(^ as banks, 
iQSuraDce comfaDieSy aod tbe like^ These are created oot 
bj general taw, but usually by grant. Their cotistitutioa 
is special. It is such as the legislature sees fit to give^ aod 
the grantees to accept. 

The corporation in question is not a cit;i/,aIthough it is a lay 
corporation. It ts an eleemosynary corporation. It is ajirion/e 
charUjf,OTiguiBily foundedand endowed by an individual,, with 
a charter obtained for it at &t9 request, for the better adminis- 
tration of his chariiy. " The eleemosynary sort of coi;por 
vations, are such as are constituted for the perpetual distribu^ 
tions of the free alms or bounty of the. founder of them^ to 
such persons as be has directed. Of this are all hospitals 
for the maintenance of tha poor» sick and impotent ; . and all 
cutties both in. our universities and ojut of them"(10).— ^ 
Eleemosynary corporations are for the manng^m^nt of |Nri- 
vate property according to the will of ike donors. . They 
are private corporations. A college is as much, a private 
corporation,^ as an hospital; especially,. a coUie^e,. founded 
as this was, by private bounty. A college is a charity. — 
''The establishment of learning," says lord Hard wicke, "is 
a charity, and so eoi^idered in the. statute of Elizabeth. A 
devise to a college, for tlM^ir benefiti is a laudable charity^ 
und deserves encouragement" (11). 

The legal signification of a /;Aan7^ is derived chiefly from 
the statute 43 Eliz. ch. 4. " Those purposes," says m 
William Grants '' are considered charitable which that stat- 
ute enumerates" (12). Colleges are enumerated^ as chari- 
ties in that statute. The government, in these cases, lends 
its aid to perpetuate the beneficent intention of the donpr,by 
granting a charier, under which his private charity shall con- 
tinue to be dispenfled,'after his death. This is done either 

flO) 1 Black. 471. 

(II) IVes. .537. 

iVi) 9 Vea. Jun. 405. , • 
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%f kicoi^pdratiog the objects of the charRy, as for iattatice^ 
the achdaft io a college, or the poor in an iHMpt^ ; or b^ 
Mcorporating thoae who are to be governoiirs^ or trustees of 
the charity (13)* In cases of the first sort the/oundor ii» 
by the common law, tUitor. In early times it became a 
ttaxim, that he who gave the property, might regulate it ia 
feture. Cujus est iar^^ ejus est iisponert. This right of 
visittftion descended froni the founder to his heir, as a 
rtght of property, and precisely as his other propelrty went 
to his heir i and in default o[ heirs, it Vent to the king, aa 
dl other property goes to the king for the want of heirs.— 
The right ctf visitation arises from the property. It growtt 
out of the endowment. The founder may, if he please, part 
with it, at the time when he establishes the charity, and may 
vest it in others. Therefore if be chooses that gdvemours, 
trustees or overseers should be appointed in the charter, he 
may cause it to be done, and fcw power of visitation 
mtt be itansfered to tkem, histead of descending to his 
heirs. The persons thus assigned or appointed by the 
founder will he visitors, withaB the powers of the foiracler, 
& exclusion of his helr(l 4). The right of visitation then 
accrues to them, as a matter of property, by the gift, ttans- 
fer or appointment df the founder; This is a private right, 
which they can assert in all legal modes, and in which they 
have the same protection of the laW as m all other rights. 
As visitors (hey may make rules, ordinances and statutes^ 
and alter and repeal them, as far as permitted sq. to do by 
the charler(15)* Although the charter proceed^ from the 
crown, or the government, it is considered as the wil! of the 
donor. It Is obtained at his request. He imposes it as 
the rule which is to prevail in the dispensation of his bounty 
iivj^lt future times. The king, or government, ifhich grants 
the charter is not thereby the founder, 1)ut he who furnishes 



fl3)l Wood. 474. 
(l4)inUek.4n. 
(15) 2 Term Rep. 35<^r. 

33 
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the fimdii. The gift of the revenues is the foaodatioii(16)^ 
lHieles(diog case on this subject is Phillips n. Bury, [re^ 
ported in 1 Lord Raymond 5.— -Comb. 2(55^ — Holt 715.— 1 
Show. 060.-4 Mod. 108.— Skinn. 447.] This was an 
ejeetnient, brought to recover the rectory house,' &c. of 
Bwder Catlege^ in Oxford. The question was whether the 
jlitti&tiffor defendant was legal rector. Exeter college was 
bunded* by an individual, and incorporated by a charter 
granted by Queen Elisabeths The controversy fumed 
upon the power of the visitor, aifid in the discussion of 
the cause, the nature of college charters and corpora- 
tions wacr v^ry fully considered. Lord Holt's judgment, 
copied from his own manuscript^ is in 2 Term. Rep. 
346. The following is an extrapt ; << That we may the bet- 
ter apprehend the nature pf a visitor, we are to consider, 
that there are in Jaw two sorts of corporations aggregate; 
such as are for publick government, and iHich as are for pA- 
yate charity. Those that are for the publick government of a 
town, city, mystery, or the like, being for publick advanti^e^ 
are to be governed according to ^he laws of the land ; tf 
ibey make any particular private laws and constitutions, tise 
validity and jiratioe of them is exambable iu the khig's 
courts 'y of these there are no particular private founders, 
aad eoDsei)iiently no particular visitor; there are no patrons 
of these ; therefore if no provision be ia the charter how 
tjbe succession shall continue, the law supplieth the defect 
of thai constitution, and saitfa it shall be by election ; as 
mayor, aldermen, common council, and the like. But pri- 
vote and particular corporations for charity, founded and 
endowed by private persons, are- subject to the private gev<^ 
erament of those who erect them ; and, therefore, if there 
be no visitor appointed by the founder, the law appointathe 
founder and his heirs to be visitors, who are to act and pro- 
ceed according to the particular lows and constitutions as- 

(16} 1 Black. 480 
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lugned them^bjr Ibe fpuoder. It k now sdmitted on all 
haods, that the founder is patron, and, at founder, is yisitoTy 
if no particular visitor be assigned^ Sp that pzircamgi^ and 
visitation ^i>e necessary consequents one upon aqotliei^; for 
this visita|orial power was not introduced by any caiK)Qa.or 
constitutions ecclesiastical (as was said by a learned gei^- 
man whom I have in my eye, in his argument of this cane. ») 
it is an appointment of law. ; it arijBetb from th# propef^ 
which the founder had in the lands assigued t9 support tbe 
charjity ; and a^ he is th^ author of the charity, the law gives 
him and his heirs a visitatorial power, that is, an authori||r 
to inspect the actions and regulate the behaviour vof 1^ 
members that partake of the charity ; for it is ^ t^e mem- 
bers that are endowed, and that have the charity bestowed 
i^on them, should not be left to themselves, bi|t pursue the 
intent and design of him that bestowed it iippn theip. Ngpf 
indeedf where thepoort or iboee tbfit rf;ceiv4ftl^$ charily^a^e 
not incQiFporaied, b%a there are certain trustees who dU- 
pose of the charUyiy ^^^^^ ^ ^^ visitor ; because the inter ^ 
Mat of the revmue is not vested in the poor that have the bm- 
^ of the charity f but <% are subject to the oi(def sand di- 
rections of the trustees. , But where they wjio are to enjoy 
the benefit of th^ charity are ioporpprated^ there to preyept 
all perverting pf the charity, or tp compose diflfprepf es that 
may happen among tbpm, Ihefe » by law a visitatorial pow- 
er ; and it bf ing a isreatJire^ of tl|e foundjer's own, it is r^- 
8M that be and bis bf irs should bay^ thj^t power, unless by 
the founder U if» ve«bed in some other. Now there is 90 
oanner of difference between a coUege and an hospital, ex- 
c^t wJy in de^ee ; an hospital is for those that are poor^ 
mod mean, and tow, ao|l sickly : a college is for another sort 
of indigent persons ; but it hath anpther intent, to at ody in, 
and breed up persons in the world, that have no otherwise 
to live ; but still it is as much within the reasons as hospitals. 
And if in an hospital the master and poor are incorporated 
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it is ft GoUagelia^iBg a comiioB MMil to act bjr, althotigh it 
k»ih not the name of a coUege, (wbick alwi^s w p poae th a 
corporatioii) because it is of an inferionr degree ; and in the 
•M ease and 4n the other there must be a riaitoi^ eitfier the 
foandev and his beirs, or one jqppointed ky him ; and boil 
are ^emosynary." Lord Holt eonchides his whole o^ps* 
meat bjr again repeating, that that college was a privmlm 
corpoir^i0n, and that the founder had a right to apfNiiat « 
visitor, and to ^¥e him such power as he saw fit(lf )% 

The learned Bishop StiUisii^et's argument in tiie 
same cause as a member of the house of lords, whea 
it was there heard, exbiUts rery clearly the aatwe ef 
eolieges and similar corpotatiesa* It is to the ^lowiog 
iBffect. <*Th8t this sri>sahite and coMtusive power ef 
visitor*, is no more than the law bath of^inted iorotfiir 
cases, upon commissioas of chatitaUe was: thi^- die 
coauaon law, f^d not any eociesiastical canoaa, do pUet 
the power of visitation in the founder aad bis iieirs, wdm 
he Mettle U upon oAers; that altlMMigh corporttioos forpsri|* 
lick government be iubjeot to the courts of Weetawalar- 
Hail, which have no particufcir, or special Tisilors ; yef ea^ 
porations fnrcbarity, founded and endowed by private-par^ 
sons, are subject to the rule and gpvernmept of those 4hit 
erect them i but where jftie persons to whom . the charity -1$ 
given are not incQrpoMited, there is no auch visitatomlfyw- 
er, because tbe interest of the reveoue is not iwveat^d ip 
tbem; but where they are^ the right of visita&a.arisalh 
from the foundation, apd tte founder may convey it 40 ndbni 
and in what manner he plmaet / and tke visit9P acte #« 
founder 9 and by the same oiultk^rMjf wfiickhe hud, ami eon- 
eequently is no mor^ aecomUable 9han h$ had beem: ttat 
tbe king by bis charter can make a society to be iBcorporat* 
ed so as to have tbe rights belQsgiag to persons, as to-iegsl 
capacities : that colleges, altbeugjb founded by prirate per- 

(17)1 Lord ^ay.t. 
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«ali% »e y0t iocefporaledligr IfaeMog's^cbscter; biit adtfaough 
4like kiogi bj tlieir chirter made tl^ c^Begei to be such in 
UeWf tfiat k, to be kgd oorporatioa*, yet (bey left tothe pftpo 
iieiilarfosiiders ftnthocky to appoint wluit ttatlitet tboy 
itonsI'tfitfM'thei^^tim of thonu Aiid not only tke 
UfatnteS) bat the appointment of visitors was left to ttiem 
nd the manner of gdremment, and the iereral oonditibns^ 
4m which any persons wore to be made or continue partak- 
ers of their bounty(t8). These <^inions received the sane* 
Htm of the house of lords, and tiiey seem to be settled and 
undoubted law* Where there is a charter, vesting prop- 
er pdweia in irmiust or govemourSf they are visi' 
tor9\ and there is no cootrout in any body dse;' except 
iODly^tiiat the tomrts of equity or of law will interfere so fkt 
as^opraierve the revenues and prevent the perversion of the 
iMds and to keep the visitors within their prescribed bounds. 
*Mf there be a charter with prc^r powers, Ihe charity 
mfe^ be regulated m the manner prescribed by the fefaartef • 
There is no ground for the controlling interposition "of the 
ciotirtli (^ chancery. Tb^ interposition of the courts there* 
'ftipe, in those instaBCes in whioh thocharitiee were founded 
e^'chlorters or by a<it of pailiament, and a^sftor, or gov- 
erMourend trusties appointed, itos#%e ref<toed to the gen- 
Wd.|«rfedktiQnofthe cmrts in aB cases in which a trust 
eoiiBrf^ appears to have been abus^, anil not to an orig- 
itM^M t&dinH^ management of the charity, or the 
mvtinet of ike govtmours or lr«8te«(19)/**-." The origi- 
ItelW all viritatoriAl power is th^ property of the donor, 
abd IBe power every one has to dispose, direct and * regu- 
liM hlit>wn property ; like the ease of patronage; mjns 
ei9t d^fm^f-ifC. Therefofej if either the crown or the ^ubjett 
crmta9mt$eUef»o$ynary foundation, and vests the charity 
inihe pBrsmisUfho ar^to receive the benefit of it, stnti^a 
■ contest n^hi arise alposU the government of tl, the law al- 

(tS) See Appendix Ko. 3. 1 Biirn't Eotles. Law 443. 
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lom the founder orhisheirs^ or the ptraan specuMg tff(r 
pointed by him to be vieUor^ to determitie concerning hie 
own creature. If the charity ia not vested in the peramu, 
who are to partake, bui in trustees for their ben^, no 
visitor can arise by implica4ion, but the frtistees have that 
power{20).^* 

<< There 18 nothing better established/' says lord cooi- 
missioner Ejre, <^ than that this court does not entertaio^ 
general jurisdiction, or regulate and controul charities tstah- 
lished by charter. There the establishment is fixed and de- 
termined ; and the court has no power to varjr it. If thfi 
gorernours established for the regulation of it, are not Jhose 
who have the management of the revenne, this court has no 
jurisdiction, and X'it is ever so much abused as far as itr^ 
spects the jurisdiction of this courts it is without pcmed/.^ 
but if those established as governours, have also the nmn- 
agement of the revenues, thisi court does assume a jurisdic: 
tion of necessity, so far as 'they are to be considered as tiwr 
tecs of the revenue(21)." 

« The foundations of coUeges/* says lord Mansfidd, <«aw^ 
to be considered in two views, vii. as they are corporations 
and as tbey are eleemosynary. As eleemosynary, they are 
the creatures of the founder.; he may delegate bis powd- 
er, either generally or specially ; he m«^ prescribe particoiir 
modes and manners, as to tbe exorcise of part of it* If he 
mak^s a general visitor, (as by the general word^ visitatoit 
sit) the person so constituted has all incidental power ; hot 
he may be restrained as to particular instances. The foun- 
der may appoint a special visitor for a particular parpe(|f| 
and no further. The founder may make a general visitor ; 
and yet appoint an inferiour particular power, to be execiU^ 
ed without going to the visitor in the first instance" (23^« 
And even if the king be founder, if he grant a charter, io- 

' f20) 1 Ve«.47«. Green vs. Untherfort!!, per Lord Hard wide* 

(21) Attorney General vs. Foundling hospital. 8 Ves. Junr. 47. Vide «mo 
2 Kyd on Corporations, 195. Cooper's Equitf Pleading, 29?. 

(22) St John's Colkge, Cambridge m Todington. 1 Burr. 200, 
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CiMrporatitog triisteei and goTerdours^fftej^ are visitorSynnd the 
Uog cabnot Tisit(23). A subsequent donatiouy or engrafted 
feliowsbip, jfalls linder the same general visitatorial powers if 
not otherwise speciallj- provided(SM). 

In New England, and perhaps throughout the United 
Stated, ele^mosynory corporations have been g^erally es-^ 
tiiblished in the latter mode ; that is, by incorporating gov- 
Amours, or trustees, and vesting in them the right of vi^ita- 
tidn. Small variations maj have been in some instances 
adopted ; as in the case of Harvard College, where some 
^wer of inspection is given to the overseers^ but not strict- 
ly speaking, a visitatorial power, which still belongs, it it- 
^prehended to* the fellows j or members of the corporatidn* 
Id general, there are man j donorsi A charter is obtained^ 
^tntfpr&iog them all, or some of them; and such others as 
ihtf choose to include; with the right of apporating their 
tfdcb^ssors. They are thus the visitors of their own charity 
mad appoint others, such as they may see fit, to exercise the 
same office in time to come* All such corporations are pri- 
fiite. The case before the court is clearly that of an elee- 
lirasynitry corporation. It is; in the strictest legd sense a 
pftnae fcbartty. In King ts» Bt. Catherines Hall(25), 
tffkt eoHefge is called a private eleemosynary lay eorpo-^ 
teUiim. It was endowed by a private founder, and in-^ 
i^djrporated by letters patent. And in the same manner wa^ 
I9artmouth Cdflege Tounded and incorporated. Dr. Whee' 
hNJk is declared by the charter to be its founder, it was es- 
tablished by him^ on funds contributed and collected by 
Mnt'self. 

^ As such founder, he had a right of visitation, which he 
tMApied to the trustees, and they received it by his consent 
and appointment, and held it under the charter (26). He 

'23) Attoitiej^ General ys. Kliddleton^ 2 Vc«. 3SS. 

£4) Green ts. Ratherfortb, ubi supnu St John't Coll^ ▼>; Todkigitn, 
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Ubi Bopra. — ^Vide Appendix Xo. 4* 
25} 4 Term Rep. 233. 
26} Biaek. obi tupR4. 
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appointed these trustees tigitors, audio that reipetft «0tdke 
place •f his heir ; aa he might have appointed doTiidea^ i» 
take bit estate instead of his heir«. Little, probabljr, HA he- 
think at that time, that the legislature woald ever take iwi^ 
this property and these privileges, and give them to others^ 
Little did he suppose, that this charter secured to him and 
his successors no legal rights. Little did the other donori 
think so. If thej had, the college would have been, what 
the universttj is now, a thing upon paper, exmting onlj la 
name. 

The mimerous academies in New-Englttid have besr 
established substantially in the same manner. Hiey hM 
their property by the same tenure, and no otter. Nor hit 
Harvard college (Sf) any surer title than Dartmouth es 
k may, to-day,* have more friends; but to-morrow it i 
ktve more enemies. Its legal rights are the same* S#aht 
of Yale Coli€ge(28>; and indeed of idl the others. WIm^ 
legisbture gives to these instttutions, it may and does aeeoift' 
pany its grants with such conditions as it pleaseSi Aa 
grant of lands by the legislature of New Hasdpfktfe ^ 
Bartmouth college, in iTSd, was accompanied with inatiwK 
conditions. When donations are made, by the leghdMi^ 
or others, to a charity already exiatii^, Wifltout aay e^mtif' 
tion. Of the specification of any new tise« the d^natiM^firt' 
lows the nature of the charity. Hence the doctrine) tki4M0 
lleemosyoary corporations i^e private bodies. TIm^ |wr 
founded by pivate persons, and on private propertjv flie 
publick cannot be charitable in these instittitioss. It i« ast 
the money of the publick, but of private persons, wkkh-ii 
^pensed. It may be publick, that is general, in ibi uses 
and advantages ; and the state may very laudably add eife* 
tributions of its own to the fundi ; bctt it is stiff piiwale * ia 
the tenure of the property, and in the right of adodSBiateilog 
the funds. 



(27) Vide Appendix No. 5. 
(•8) Vide Appendix No. 6* 
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\ 'Miim dodri&e bid dawn by lord Holt, tod tho hoUf^ of 
liK^ftia Phillips yd. Bury, and recognized and establiafaed lii 
att tk« otber cases^ be correct, the property of this college 
mm privjrfe property ; it was tested in thfe trustees by the 
clterl^, and to be administered by them, according to the 
nW of the founder and donors A% expressed in the char- 
ier* They were also visitots of the charity, in the most 
asaple sense. Th$y had therefore, as they contend, privi- 
1% e9, froftf^ and imniuniius^ i^ithin the true meaning of 
Ihe bill of rights. They had rights^ and still have thern^ 
urikUh^hey cu assert i^ainiltt the legislature, as^ well as 
^/ffSmt other wrrag^doecs. It makes no difiereqce, that the 
I is hotden for certain tritsts. The legal estate is still 

Tliey.have JL right in the propdrltj(, atid they hav^ 
a iiglfi ^ mKidg vaA superintending the trust ; and this is 
M*oii|eet of legal protection, as much as any other right* 
flnhe'oilttrter: declares that the powers conferred on the trus- 
40es areprmkc^s, advantages, liberties, and immunities;" 
^igid^hiit they shall be forever holden by them and their suc- 
'cessoii* The New^Hampshire bill of rights declares that 
4ier.eiioshaU be deprived of bis ^' property, pivil^ea or im- 

," bnt by judgment of his peers, or the law of the 
The ^argument on the other side is, th$t although 
ilMie.tenHi nsay mean something in the bill of r%hts$ they 
imftn nhljring in this charter. But they are terms of legal 
iW%m&mAoini tmA^ very properly used in the charter. They 
«« equivalent witb/roscfttse^. Blacfkstone s^s that/ran- 
dktAt >^id liberty wte used as sy nony moi|s terms. And after 
3««nimtuB other Uberiies and franchi8es^}ie says, *^ it is 
ViiewN^ afiealicliiae for a number of persons to be> incorpo- 
jMiled attdstthsiit as a body politick; wttb:a pow^ to main- 
.laii^fei^poiaal^iicceasiBn and do other ooiiporatefActs : and 
z4mh^i9iumdmU metnker bfsuchiUirporatiinisatfio said 
io have a franclUBe4kr freedom" {IdJ^.^ /lu . _ 

(29) S Black. Com. sr. r ^. 
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tit jiAxnmmrm muam vs. woiomuai; 

frandrisesy prml^getj immooities, and aH tiie rigUv^riMoir 
bekmg to that class. Professor SaiHiFan aay«, ^ ¥ttm ld|9* 
nifies tlie **friviiege9 tbat sdase of ttie aakjeets, what he i 
single personcr or bodies eorporate, bate ab^ve othnra <b)r 
the lawful grant of the king ; an the chattth of Ibfima or 
outlaws, and ihe landii «fiil frimkgeefjfeorpeffObmal'XMi^ 
The prmtegOy then, of being a mmab^r of accvpotalMiv 
wnder a lawful grant, and of exercising Que r^hts and ^p9m^ 
era of such meatber, is soch a priiriiege, libnty or/rflmdUfC^ 
a« has been die object df legal protectbn, and the aid^Mt 
of a 4egal interest, from the tine of nmpm chwtkk io . die 
present ffioment. The plaiatifii bare sochaDinteiteatteliMa 
corporatioo^ 4ndindo|%9 as the/ cooU mmiM mai 
in a court of law, noi aps agents of the.'pttUiok, bol 
•own right. Each truatee faaa a/raiicftm, Aod if^be 4»*4ii- 
tarbed in the eojoyntent of itr he would hat«' reHMMHM^ 
appealing to the law, as promptljr as for anj Mtfitv^mg^ 
K the ottier trustees nboQld conapire agaibstanjrooo^ifitfaiBi 
to prereift his equal right and Toice in the appointomol «f 
a preaident or prcffesaor^ oriii the passing ^f any #latwt«<t 
ordinance of Ihe cotte^, he would be entided to bin JUtiaiy 
for depriving him of his franchise. Itnwkea no.diffenimMi» 
that tbia prope^y is to beholden imfl idmin^strrsdiaiil Hmm 
franchises exercised - for the porpoae eif difosUi^leaniifemi. 
No prinoipte and no^ lease estbibitsfai^ '^aj Mcb itoSneteu. 
Tfae pflbltck/tnajT be benefitted by lli»^akiw£tiiiapmpmpw 
Btft thia does tiot f^nge tbe nature of tbe pfH>perfyv:ov .tfia 
rigbfs of ihe owners. Thrttjnrfnf thr rhnrtfihrnsgiiiiiyHMiii 
good ; iso it k in all otber GOvporaCioits ; aaddlia wiMlii»a 
welt 'piBtiSy i^ereaomption or TibkAfea of Am'ffmii ik mtnf 
-otlier^aae^aaifr.lins. bi the caae of an MhraHWiott;ti^t«te^ 
iit pubBck^mnd Ihe right cannot be.teasd ^'m^Hfaim^ 
benefit or emolument It ia ketci^rllieksa a T^gsf prhrale 

(30) Sdl. 4lst Leetr . ' • 
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;iii4liM« Th« rigtito a«d pcivil^iis of troalee% TiMtofjs or 
gfWMPMflkri ef lM9fqp«»ted cotkti^i stand oq Ibe same 
iiimdnli^ni Tbey are so caQsidere^ both by lord Holt 
4I«^ ]i«rd Hi«d«rsdi:e(31>. 

i;<lC0Btet^ that th« i^^s of the plaiDtiffii maj be taken 
:^tViif» be«aii£MS tbey derive from ti&m no pecuniary benefit, 
im^Pii^lAe emoimmmtt ^r because they cannot be trmmmit- 
4^ tfhik&s heifSy or would not be assets to pay Iheir debt% 
iihtaUsig^aa extremely narrow view of the subject. Ac- 
cerdiilg to this notion, tde case would be diflferent, if, in the * 
^RJbfvrter,, thoy had stipulated .for a couunissioa on the dis- 
Jlmmemi^t of the fuids ; and thi&y have ceased to have any 
iWtff^t in thf prapr rtjj because they have 4inder taken to 
^nd«M<wter U gmtuitoual^. 

.v4t:4awotbe necfssai^ to say much in refutation of the 
^td^aiJtet.thereeapnot bealegal i^erest« or ownership, in 
ft^r jUiing-n^ich does not yield a pecuniaiy pro^ ; as if the 
iMT^r^garded no righ^ but the rights iof mouey^ and of visi- 
iM^ liai^ble property. Of what nature are all rights of suf- 
.fefUCl * ^^ elector has a p^ticular personal interest ; but 
illi^4^ a legal r^t, to be exercised at his own discretion 
ai^ it cannot be taken away from him« The exercise of this 
>iigfel#i^<^ ^^ ^^^y materially afiects the publick ; much 
MMI ^ Iban the exercise, of the privileges ^f a trustee of 
^a^f^ot^s. Gonsequepces of the utmost mageitude may 
.iimel»ie« depend on the exercise of the right of suBVage by 
.Q» or a few eli^tora. Nobody was ever yet beard to con- 
Imd^jhowevee, that on that account the publick might take 
laJM)! tke ri^ er ino^ir it- This notipn appears to be 
fcftWOwed from «o better source than the repudiated doq- 
triM^iir tte& Oiree judfte^ in the Ajrlesbury €ase(32). That 
taft.aQtifin ^g?iiwt a returning officer for refusing (he 

(3l)PI«ni1p8Ys.Bui'V.— Green vs. RtitlierfortJi, uU sttpw.— Vide aUa 2 

Black. 21. ' „ ^^ 

(32) Ashby ts. White, 2 LcffdRay. 05S. 



Digitized by VjOO^IC 



^ DAMfWOmCB OUUJBim m. V9QMmAttD. 



plaiBliff ^8 vot«^ in tht electfam et a mt^mbw ^ 
Three of the judges oC the kios's iMieh heU, IhttttlM m> 
tion could net be maioteioed, beeenee ' waaemg •thet «b)ier 
tions, *' f f i&a« no^ anff matter ef profUf either in ]Mmitf^ 
or infuturo.^^ It would not enrich the plaiatii^ in prtmn- 
tif nor would it, infut^ro^ go to his heirs, or answer ioftj 
bis debts* Bat lord Holt and the house of ler^ wcse-oC 
another opinion. Tbejudgineat ef the three jodgenrvts 
reversed, and the doctrine they held, haTing been exploded 
for a centurj, seems now for the first time to be re- 
vived. 

Individuals have A right to nse their own pni pe rty fec 
purposes of benevolence, either towards the poMck, oriOT 
wards other individuals. Tbey have a rigM to exereiie 
this benevolence in such lawful amnoer as they osair ghp oi e ; 
and when the government has indnced and easeHed il^'ijf 
contracting to give perpttmly UHhe stipuhM ma m mr ^ 
exercising itf to rescind this eontraet, and seine on Ihe 
property, is not l$w^ bnt violence. Whether the ctatowill 
grant these franchises, and under what conditions ft wfll 
grant them, it decides for itseUl But when once grairttd, 
the constitution holds them to be sacred, till forfiMl^'lor 
just cause. 

That all property, of which the use may be baiofisiai to 
thepublick, belongs therefore to the publiek, is quile noew 
doctrine. It has no precedent, and is supported by no hnomn 
principle. Dr. Wbeelock might have answered hito pnr- 
..poses, intfaiscase„by ex:eculinga private deed of inMrt*— 
He might have conveyed his property ioimvkoeUfiorftt' 
cisely such uiffes as are described in tliis ehurter. I n dyed it 
appears, that he had contemplated Ihe establishing otfaisedKwl 
in that manner, and had made his will, and devised the property 
to the same persons who were afferwards appointed tffiiS4ee8 
in the charter. Many literary and other charitable institutions 
are founded in that manner, and the trust is renewed, and 
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r on 'otter pmNMiB, firomtime to time, as occasion 
■i gy" Wi q u ife> la sjektIi a^case, do* lawyer would or could say 
titt»<i» iafeis l at u ffe niglit direst tkcf trustees, constituted by 
4oo#«r'wttl, seize upon tke property, and give it kx other 
persons, tar other purposes. And does the granting o( a 
^dnnrier^-wliieh isonly done'to perpetuate the trust in a more 
conyen i m t manner oiake any dtffirence ? Does or can this' 
«liBi^e1be»«ture of the charity, and turn it into a publick 
•pditieri^corporatien ?^^app!iy we are not without author^ 
if' ow-'tbhi- point. It has bean considered and adjudged. 
lArd Sirdwicke says, in so many words, ** the charter of 
the erowo cannot maii^ a charity more or less publick, but 
odj mote p^rmanciit than it wonld otherwbe be(d3). 
^ • Tfa« fmMihg of tbe. cofporation is but making the trust 
pa rite l na i^ ^iddoes not alter the nature of the charity. The 
*very ebj a c t sottglit in oblaiitiag such charter, and in giving 
' pasfMrty le s«efa a cor|poration,*is to make 'and keep it pri- 
'Snts pBoperty, and to cMm it wUh all the security and in* 
€n$MMilil^ of- private property. The intent is, that there \ 
•fasdl be a legal private owttersh%>, and that the legal own* 
- «rs shaHinaitttaki and protect the property, for the benefit 
•%if Aose for whose vneit was designed. Who ever endow- 
ed the publick? Whoever appointed a legislature to ad- 
iHiiitter his chiafty ? Or whoever heard, before, that a gift 
4ota ^fefe, or ho&pUal, or an c^ylumy was, b reality, notb- 
-ing hat a gift to the stale. 

' The state of Vermont is a principal donor to Dartmouth 
4}oilegetf Tbeiands given lie in that atate. This appears 
■im the - special verdict. Is Yermont to be considered as 
having intended a gift to the state of New-Hampshire in this 
ease ; as it hm b^n said is to be the reasonable construc- 
tion of all donations to the cdlege ? The legislature of New- 
Hampuhife afiecit to represent the publick^ and therefore 
(Claims a right to cootrooi all property destined to publick 

{3S) SI Atk. 87. Attorne3» General vs. Pe9i:c«. 
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if Ike lepffmtM&ve •# 4k« pnUidh^ and fiDm i 

gffMitf 9 «t kd* 01HI fkmyMJ Her sigki l» At 4»^it^l 

isl tbao the poirte #C New-Hftii^hiitt^ pa«i die km^m 

lo Umremtjr ts* Fojr(a4) the t 
Carolinft pffonMBced uiwiMAtitiilieMl md imd^ a I 
iBg a graat io the Uaivemty ef NecttKCacelina ;. i 
Ibat uoivtnky wtB^npnttfy eveeted mnimiAmmtii b)r m afal- 
ute of tbe tUtie* Tlial«Me «aa ftgmitjaf loiMb^ aaA^iie 
ceurt decided that itcoeld mi be reiueied. TUa « tbe tgtmt 
ef a power aod capacity. lo bold kmdu Wbaie «i Ike difr 
lerence oft be casea^ vponprioeiple*? r- ^ 

In Tevnti va^ Tajr4or(li4} ttajeoomt decidad^ 4bab a to> 
fistetke greater coii&nmlieeeC iei^ far ifcb> 
ttoral and reKgioea ioitpeef be eoeM ne> aHwe be 
than olber grants* Tfaem/tuve ef^fbe use wee wet 
te madfiei^nj dtfTeaeiice* A graiNlvte s peviak wr idnMcb^ 
' for the purposes wfaieb faate^b^ew leefttieefsd^ 
dtitinguished^ ift respect letfbe iMw ie eenfura ^ i 
to a college for the promotion of pietj end ieanrieg* 9b 
ibe aame perpese may be citedlbe eaee'otiPaerieltii^jGiMlu 
The state of YerD3oet, by statute ky 1764^ grftoted fw fl» 
vespeclive towns in that state, eertaWi giebe fawde-lyiegf 
wHhin those lowes /or ike «oie ttsr tmd smpp^^i*-^ .f«» 
tigious warship^ In 1799, an »tt was paseed toim pmi 
Ike aet of U94 ; but this eotirt daelared^ that the eefoi . 
tr949 ^ so fianr as it graoAid the: gtcbes- to the lewnav> i 
not aflerwarde be r^fieaied r6y theJtgMaiemei e^A 
v€^ the rights of ike fofawe mn^it ^egrmii'\m^. 

It will be for the other side toabew^tbet theiieleere£ik» 
wse^ decides the ^iieation^ whelhe» tkeiegMslms hm pmrn 
lo resume its grants* It will be for Iboee^ wb» 

{S4 ) fl Haywood'fe Repi 

(35) 9Cranch45. 

(36) 9 Cmnck 292: . 
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■■An^tlritii^ to riMW>tbb primiples and eases n^n 
nWcii-ttstieiti. It lrffil»e for ttete dso tafi« tile iiteits mai 
%undnrtt8 dflbei^ doctcme, aftd to sheiri ilFbat tfie ail#f^t 
«re sot, such uses as to give the legislature tbis power of re^ 
MOBptionJiBcl revoeidon. And to farnkli on answer tt> tho 
^M^ ciledy itmlltie for tb^fitrtlier to show, tha^ a^rool: 
§»ihmimemii8mppi>l^afrtlighU8m)'i^ip9 staads on olfaeir 
gBUSMNlttli III a grwt ki ihe pmm^Hon off My emd leafnmg^ 

ikmfk oMRigh Ins boA said io sfaew^ tfmt the trusie^ 
yai s om ed ^vwsted- tibertios, priWlegos, and iflfimiNuliea^ unr 
-tat HA ckartar;; aad tbit sjich. liberties, pritileges ao4 
iiOttUMiliiHJ^ boipg OBCO litw^fiflly objaiped and rested, are a» 
ia ririiM oas any Tested rights of properly whatever.—-* 
JKgUo^^tceriaw acts, such, fi^r iiiBtaDce,as liie visitation 
aiodl i— P^ti' ^toadaaee at a college and tho appointment of ils 
niksMj naysureiy be vtsieivighiS', Io ail legal intents^as 
aioiwiplMfBjftjao ibe rigbt-toposaeto propira'ty. A lato learn- 
•OiirfiU%e^«£tiis court ham wd, when I say that a right is 
lowtod io a obttzeo, I mmxt Ihat be bait the powor to do ce^ 
imm tmUm^ ; or io poaaen Htiai^ things ; according to 
dbolaw:of.«yohiid<»). 

kif^ BtsDb be the troo natoto of the plainliffs' interests 
widor this obarter, what are tbe articles in the New-Hamp- 
flMt«4fiajof Ttgfaia wUA tbeso Hots infringe ? 

.«9!bjqrf irfHoge Ae iMitmi artkU ; which says, that tbo 
c ilWB i M nrfcibo st»te halve a rigbt to hoU and p^seas prop- 
migik^^'nm^nligfk.hkAm legd property in this charter ; 
aflfkibay had actfoired property «m«br it. The acts de- 
pilvir tbita of both* They iospaur aod takle away the char- 
for ; «adlfaey approj^rii^ Am property to new uses, against 
lboii>ooiMont. . l%e phtkiltflrs caoaot now hold the property 
aofoifod^by fb«Melv6a, aod wbicb ttua article says they 
bare a right to hold. 

(37)dDt}. 39i. 
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"^ They infriBge the iwmtieOi arHtk.^ By IbftiM 
it is declared, that in questions oT property, tkerei»a^ 
to trial. The plaintiSs are dftested, ^itftoM trirt tffjmig 
nient. « 

They infringe the twenty^Urd wriidt. It i» 4b^i^ 
declared, that no retrospective lar^s shall bepasitd* 'MMs 
article bears, directly on the case: Tbeste aetl^tBns^^be 
deemed to be relrospettive; within the settled*>cmBtMdliQi 
of that term. What a retrospective law h^ hms bc e A J t' 
cided on the construction cif this vety sortide^ in'tfee «iNiiiit 
cotirtforthe first circuit. The tc^m^ judge of ^ ^M «i#* 
cuit, says, << every statute which takes away, or faip alwv w w i ^ 
ed rights, acquired under existing laws, most bevdeewii 
retrospective" ((Ja). That all siich laws awt^HutfmStimi, 
was decided also in the case of Dash w. ¥«0 ^Shnii^ai^ 
where a mo^t learned judge qttotes Ibis artiele€fOtti4fa»«i» 
stitutiofn of New-Hampsfafee, wilh ifaiaiifart if pn>1milMii|iw 
a plain and clear e^prcHssidH oif those frntdftraiHtflldiiid -Mill* 
terable principled of justice, which mabi4ie attte 
tien of ev^ry free' and jnstNiysleitt of Isirs^ Gau any- 
deny that the plaintiffs had rights^ under the^dttrlttr, 
were legally vested, and that by tfaeve Hcts; tboie rq^ . a» 
impairedl ' '' ■ ^ -:'.;i 

'' It is a principle ini the EngKah tew," aiij^s iAirf:>ariig 
Kent, in the case last cited, *^s aficitfit m thn Iswr itwifjihit 
a statute, even of its omnipbfent parH«beM,.ift#>l-1aik»ilBlJL 
retrospective effect, Noita cMslttiiMo j^tfria t/# 
imponere debet ^^ n<m prefafiiw^4€f). The mmmm 
ton, was probably taken froot the eiVil law; fc^.we*fl»d iuHnt 
system the same prii^ciple, Ihfltt t^ Iswfrrer «tiiD^»l .9k^ 
his mind to the prejudice of a vested fight. N^mo po- 
test mntare concilium smmin aUetkts iiiymtmn(*i).^^!tm 

(38} 2 Gal. 103. Society vs. Wheeler. 

(39) 7 Johnson's Rep. 477. 

(40) Bracton Lib. 4. fol. 228. 2nd Inst. 293. 

(41) Dig. 50. 17. 75. 
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-mmMimx^Vsifmma is geaeridlatts terns, but DnTaykr (42) 
wpfliM it directij m a reisMctioB upon tbe lawgirer, and a 
.^duration ia Hie code letres no doabt as to the sense of 
^liectTii lavr. Leges Hom^iiuHaneefuturis eertum eat 
'dmre/ormam n^0tn8f inom ad facta prfzierita revocari^ 
nisi nominaiimf et depraUrHo tempbre^ et adhuc pendm- 
iibus negotiis cat^um aii{43). This passage, according to 
-tike best interpretation t>C the civilians, relates not merelj to 
.fistore aaits, but to fnlnre, as contradistinguished from part 
contracts ^and vested right8(44). It is, indeed, admitted 
that tbe prince majr enact a retrospective law, provided it 
be done expressly ; for tbe will of the prince binder the des- 
poitann of tbe Roman fiMperors was paramount to everj ob- 
ii^tion. Chreat latitude was anciently allowed to legisla- 
(ative:expoSitioDS of statutes ; for tbe separation of the ju- 
dicial from tbe legislMive power was not then distinctly 
faiown or prescribed. The prince was in the habit of inter- 
preting his own laws for particular occasions. This was cal- 
led tbe Interlocuiio Principis ; and this, according to Htt« 
ber's definition, was, quando principes inter partes toquuH" 
tor etjus diewU(45). No correct civilian, and especially 
wo prond admirer of the ancient repoblick, (if any such then 
existed) coutd have reflected on this interference with pri- 
^vate rights and pending suits without disgust and indigna- 
tion ; and we are rather surprised to find that under the vio- 
lent and irr^ular genius of the Roman government, the 
principle before us should have been acknowledged and 
obeyed to the extent in which we find it. The fact shews 
that it must be founded in the clearest justice. Our case 
is happily very different from that of the subjects of Justi-- 
main* With us, the power of the lawgiver is limited and de- 
fined; the judicial is regarded as a distinct, independent pow- 

(^42) Elements oftlieCmlLawl68. 

(43) Ck)d. 1. 14. 7. 

(44) Perezii P^lect. h. t. 

(45) Pir»lect Juris Gt?. vol. 8. 545. 
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er : private rights bave been better understood and iiioiia^3C« 
alted in publick estimation, as well as secured by proyimos 
dictated by the spirit of freedom, and unknown to the. civil 
law. Our constitutions do not admit the power assiuned bjr 
the Roman prince^ and the principle we are considerins 
is now to be regarded as sacred.'^ 

These acts infringe also the ihirty-sevmih article of the 
constitution of New-Hampshire ; which says, that the pow- 
ers of goTernment shall^be kept separate* By these acts, 
the legislature assumes to exercise a jtidicial powerm It 
declares a forfeiture^ and resumes franchises, once granted, 
without trial or hearing. 

If the constitution be not altogether waste paper, it has 
restrained the power of the legislature, in these particulars. 
If it has any meaning, it is, that the legislature shall pass no 
act directly and manifestly impairing private property and 
private privileges. It shall not judge, by act. It shall not 
decide, by act. It shall not deprive, by act. But it shall 
kave all these things to be tried and adjudged, by the law 
of the land. 

The fifteenth article has been referred to before. It de- 
clares that no one shall be ^Meprived of his property, iounu* 
nities or privileges, but by the judgment of his peers or thc^ 
law of the land." Notwithstanding the light in which the learn- 
ed judges in New-Hampshire viewed the rights of the plaint- 
iffs under the charter, and which has been before adverted tg, 
it is found to be admitted in their opinion,that those rights are 
privileges within the meaning of ihU fifteenth article of thelnU 
of rights. Having quoted that article, they say ; " that 
the right to manage the affairs of this college, is a privilege 
within the meaning of this clause of the bill of rights, is not 
to be doubted." In my humble opinion this surrenders the 
point. To resist the effect of this admission, however, the 
learned judges add—" But how a privilege can be protected 
from the operation of the law of the land by a clause in the 
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HDMStitiition, deelariDg that it shall not be taken away, but 
by 'the* law of the land, is not very easily understood."-— 
Tliia answer g6es on the ground, that the acts in question 
are law6 of the tonil, within the meaning of the constitution. 
If they be so, the «rganent drawn from this article is fully 
^swered* Iftlteybenot so, it being admitted that the 
plaintiffs' rights are f< privil^e^" within the meaning of Ihe 
article, the argument is not answered, and the article is in- 
fringed by the acts. Are then these acts of the legislature, 
which affect only particular persons and their particular prir*- 
yeges, laws of the land T Let this question be answered hy 
the text of Blacksfoue. ** And first it (i.e. liiw) is a rule^ 
not a transient sudden order from a superiour to or concern* 
ing a palrticiilar person ; but somMhing permanent, uniform, 
and universal. Therefore a particular act of the legislature 
to confiscate the goods of l*itiu0,or to attaint him of high trea- 
sOBydoes not enter into the idea of a municipal law: for the 
operation of this act is spent upon TithiS' only,* and has no 
ration to the community in general ; it is rather a sentence 
than a law "(46). Lord Coke is Equally decisive arid em- 
phatic. Citing and commenting on flie celebrated S9th 
chap, of Magna Charia, he says, *^ no man shall be disseiz- 
ed, &c. unless it be bythe lawful judgment, that is, verdict 
. of equals^ or by the Imv of the land, that is, (to speak it once 
for ^11,) by the due course and process of law {47). Have the 
plaintiffs lost their franchises by ** due course and process 
of law ?" On the contrary, are not these acts, ^* particu- 
lai^tiicts'of tke le^slature, which have no relatbn to thecom-* 
munity in geheral,a;id which are rather sentences than laws?^* 
• By the law of the land, is mo<9t clearly intended, the gen- 
eral law ; a law, which hears before it condemns; which 
proceeds upon enquiry, and renders judgment only after 
trial. The meaning is, that every citizen shall hold his life, 
liberty, property, and immunities under the protection of 



(46)1 Black. Com. 44. 

r-i^V^okc 2 In. 40. 
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the gmaral rales whicb govern i^eiety : Bf ery tUog wiueb 
may paad under the form oC 4m eoactmrat^ isBOttberefiMfete 
be cMuidered the lar of the kn^ If tMft vereso^actsfofiaA^ 
tmader^ biU»of paisB andpeiwltiesyaels ^f coi^catioflfy ^ObH 
reyeriingjiidgmeiitMQd acto directly transferrmg one raan^^ 
estate to another, legutatftre jadgmentsy decrees, aed forfeH«^ 
urea in all poisible forms, would be the bn^ of the land. 

Such a strange conslroeticn wovid raider conatitolional 
provisbos of the y^est importance completely inoperati^r^ 
and void. It would tend directly to establiadi the imiod of 
aU powers m the legistoture. Tbere woiM be no gen^Mi 
permanent law! feo: courts to administer^ or for B»n to Ihra 
unden The admlB«9tration of jutUpe would bean empty 
form, an id^ <;ereii>ony* Judges would sU to executer l^uih 
ktiro: judgments jsiod decrees ; not to decJtre the law or %m 
administer the justice of the country* *^ Is tha6 tbe hew «f 
the land/' said Mr^ Burke, *^ upon wbich> if a manga tot 
Westminster HaU» ud ask counsel by whi^ titfo or tenevv 
he holds his privilege or estate according iot ike lem t^4lm 
lond, he f^ould be told, that the law of the Imul i» not yet 
kmowo; that no d^isV;m or decree has been made in Ml 
case; that when a decree shall be passed, he n^ then 
know what the law of ihe land ii ? Will thk be iraiid to be 
the law of the land, by any lawyer who has a rag of a gown 
left upon his back> or a wig with one tie upon his head ?" 

That the power of electing and appointing the officers of 
this college, i9 not only a right of the trustees as a corpon»- 
tion« g^eraUy, and in the aggregate, but ihai each iriiiviS^h 
al trustee has also his own individual franchise in sndk 
right of election and n^oifUmentp is according to the Ian* 
guage of all the authpritiejsi. liord Holt says, << it is i^ree- 
able to reason and the rules of liiw, that a franchise should 
i be Tested in the corporation abrogate, and yet the benefit 
of it to redound to the particular members, and to be enjoy-* 
ed by them in their private capacity* Where the privilege 
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^ dbcttiOB ift dsed bj parlktiiar puraoits, U is a pafHctdar 
«fgW» f eele<I tn^wy paHieic j«r man" (^^}* 

It 18 aha f9 be eonsidered, tfai^ tbie presrdent and profe«« 
join of tkM coH9g6 bare rights to be affected by these 
«g1»4 Tfaebr Uitertnt ia stimlar to that etftlhwa in the Bug* 
^ ooU^fis ; hcicause tbey derive tbeir living, whxMy or in 
part, firom the fonnder't bounty. The presideDt is one of 
the trustees, or corporators. The professors are not neces-» 
sariljr members of the corporation ; but they are appointed 
by tbS' trustees,, are removable only by them, and have fixed 
salaties payable out of the general fands of the college. — 
Btttb premdMl and professors hidLvefreekolds in their offices ; 
subject only to be removed, by the trustees, as tbeir legal 
¥ii9tori^ for good cause. AU the authorities speak of fel^ 
lowB^ipSriu coihgei^wfreehaldSy no^ithstanding the fellows 
jmay be liable tO) be auspended or removed, for misbehaviour, 
by their oewitituted vtsttor& 

Nothing could have been less expected, in this age, than 
tbat there ahoiild have been an attempt, by acts of the legis- 
lature, to take aiiray these cdlege livings, the inadequate, 
but the only support of literary men, who have devoted 
tiieir lives to the instruction of you1h< The president 
^d; professors were appoiat^ by the twelve trustees. — 
They were accountable to nobody else and could be 
removed by nobody else* They' accepted their offi^ 
ces on this tenure. Yet tbe legislature haa appoint^(| 
other persons, with power to remove these officers, and to 
deprive 4bem,of their l^^gv ; and those other persons have 
exercised that power. No description of private property 
has been regarded as more sacred than college livings. They 
are the estates and freeholds' of a most deserving class of 
men ; of scholars,, who have consented to forego the advan- 
tages of professional and putriick employments, and to de- 
vote themselves to science and literature, and the iristruc* 
tion of youth, in the quiet retreats of academic Tife. — 

(48)2LordRa3l9S3. 
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Whether todispbesess and oust them ; to depiire fhein <tf 
Mieir office, and to turn them out of their Imngs ; to do Ihitf 
not by the p6wer of their legal visitors, or govemours, bat 
bj acts of the legislature ; and to do it mthout forfeiture, and 
without fault ; whether all this be not in the highest degree 
an indefensible and arbitrary proceeding, is a question, of 
which there would seem to be but one side fit for a lawyer 
or a schohr to espouse. 

Of all the attempts of James II. to overturn the law, and 
the rights of his subjects, none was esteemed more arbitrary 
or tyrannical, than his attack on Magdaltn College jOxlord: 
And, yet, that attempt was nothing but to pntcmt one presi- 
dent and put in another. The president of that college ac- 
cording to the charter and stiitutes, is to be chosen by the 
fellows, who are the corporators. There being a vacancy, 
the tcifig chose to take the appointment out of the hands of 
the fellows, the legal electors of a president, into his own 
hands* -He therefore sent down his mandate commanding 
the feUow's to admit, for president, a person of his nomina- 
tion ; and inasmuch as this was directly agaitisi the charter 
and constitution of the college, he was pleased to add a non 
obstante clause of sufficiently comprehenmve import. The 
fellows were commanded to admit the person mentioned in 
the mandate, ** any statute^ custom or constitution to the 
contrary' nolivilhstandingy wherewith we are graciously 
pleased to dispense, in this bekalf.'^ The fellows refused 
obedience to this maridate, and Dr. Hough, a man of inde- 
pendence and character, was cha^^l^ president by the fel- 
lows, according to the charter and sfatutes. The king then 
assumed the power, in virtue of his prerogative, to send down 
certain commissioners to tum>him out ; which was done ac- 
cordingly ; and Parker, a crcrature suited \o the times put 
in his place. And because the president, who was rightful- 
ly and legally.elected, would not deliver the keys, the doors 
weretbroken open. " The nation as well as the Universi- 
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I7/' says Bithop Burnet, [Hist, of bit own times, Vol. 9^ 
p. 119.] feokedon all these proceedings with just indig- 
nation. It was thought an open piece of robbery and bur- 
glarj/f when men^ authorised by no legal commiesiony eame 
and forcibly turned men out of their possession and free- 
hold.^* Mr« Hume, although a man of different temper, and 
of other sentiments, insomeriespects, thanDr^ Burnet^speaks 
of this arbitrary attempt of prerogative, in terms not less de- 
cisive* <' The president, and all the fellows,^' says he, " ex- 
^ept two, who complied^ were expelled the college ; an^ 
Parker was put in possessioti of the office. This act of vio- 
lence of all those which were committed during the reigtt 
of James, is perhaps the most illegal and arbitrary. When 
the dispensing power was the most strenuously insisted on 
by court lawyers, it had still been allowed, that the stat- 
utes which regard private property^ could not legally be 
infringed by that prerogative. Yet,in this in8tance,it appear^ 
ed that even these were not now secure from invasion. The 
privileges of a college are attacked ; men are illegally dispos- 
sessed of their property for adhering to their duty, to their 
oaths, and to their religion." 

This measure king James lived to repent, after repentance 
was too late. When the cbartfr of London was restored 
and other measures of violence retracted, to avert the im- 
pending revolution, the expelled president and fellows of 
Magdalen college were permitted to resume their rights. 
It is evident that this was regarded as an arbitrary inter- 
ference w\tii private property. Yet private property was no 
otherwise attacked, than as a person ivas appointed to ad- 
minister and enjoy the revenues of a college, in a manner 
and by persons no^ atitAomed by the constitution of the 
college. A majority of the members of the corporation 
would not comply with the king's wishes. A minority 
would. The object was, therefore, to make this minori* 
ty a majority. To this end the king's commissioners were 
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jdirected 4a interfere i&lie ctse, and tli#y nMtod ^mth tin 
t96t> implying feUo«$, and expcUed the rest ; arid jftna ^ 
feeted a change in tbe^gfiFreMimenl of the colfoge. The \m^ 
Hoage in which Mr* Hume, and dl ^^tber wrkerSy apeak «f 
thia abortive attempt of oppriMsioii, shewi tbtt caU^^ 
vere esteemed to be, as they trulj are privato corporation^ 
and the property and privilegea whidi briot^ ^otben, prt* 
Mte property and primtt privyeges* 0»rt lawyers mei^ 
IfHind to justify the king in dtspenstntgirith^Ira laws; that'lii^ 
iQ assuming and exercistng a legislative authority. But «a 
lawyery not even a court lawyer, in thereign of long JaoMB 
ihe second, as hs as appears, was fouddto'saythat ereiiby 
Ahis high authority, he could infinnge tte fraodiises ofUie 
fellows of a college and take away their livitiga. Sfr. 
Hume gh'es the reason ; it is that such franchises wen 
regarded, in a most emphatic 8ense,«s|>r»aii^«prdpsffy(4liy. 
. If it could be made to appear, that the trustees and tltt 
president and professors held tbehr offices and fraaciiaea 
during the pleasure of the Ic^lature, and Ihat the proper- 
ty holden belonged to the slate, then indeed the legislatote 
have done no more than they had a right to ib. But diis 
is not so« The charter is a charter oiprivilegts and tmmai- 
nUies ; and these are holden by the trustees expresd/ a- 
gainst the state forever. 

It is admitted, that the state, by its courts of law can en- 
force the will of the donor, and compel a faithful execution 
of the trust. The plaintiffs claim no exemption firom legal 
responsibility. They hold themselves at all times anrwer- 
able to the law of the land, for their conduct in the trust com* 
mitled to them. They ask only to hold the property of 
which they are owners, and the franchise, which belong 
to them, until they shall be found by due course and pro- 
cess of law, to have forfeited them. 

It can make no difference, whether the legislature enr- 
cise the power it has assumed, by removing the trustees and 

(49) Vide a full account of this case in stats trial/^ 4 Edn. 4 Vol. page S(H2. 
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Vie preilcl««t%iid profeftMors^ directljr, and by name, or l^ 
mppotolhig othttn to e:rt»el tbem. The principle ti ilie tsme^ 
-andfn pdntof fa(et,tiie reralt Inui been the same* If the 
tintire franchise cannot be taken alra^, nei&er can it be ei- 
umitiaHjr iilipair€tf* If the tmateea are legal owners of the 
property^^tfaejareaofeoimers* If they are risitors, they 
are sole vidtbrs. No one wiH be Ssmn^ to aay, that if the 
fegiilatare nmj d6 what it has done, it may not do any thing 
^khderery thing, which ft may choose to do, relatire to the 
-property of the corporation, and tfie privHegea of Hs mem- 
t>ers and oftcers. 

If the idew which has been taken of this qoestkm be at aft 
'Correct, this was an eleemosynary corporation ; a private 
charity. The property was private property. Thetmstees 
"were vimtOTs, and tfaeirright to hold the charter, administer 
Ae fnnds, and.vtslt and govern the coHege was vl franchise 
and privHegey solemnly granted to them. The nse being 
pabliek, in no way diminidies Ui^ir legal estate in the prop* 
erty, or their title lo the frandiise. There is no principle, 
lior any case, which dedarcfrthat a gift to such a corpora- 
tion, is a gilt to the pnbKck. The acts in question violate 
property. They take away privileges, immunities^ and 
fhtnchises. Tb^y deny to the tnistees the protection of 
the law ; and they are retrospective in their operation. In 
all which respects they are against the constitution of New- 
Hampshire. 

The plsuntiflFk contend, in the second place, that the acta 
in qaestbn are repugnant to the 10th section of the lat arti- 
cle iof the constitution of the United States. The material 
words of that section are ; ** no state shall pass any bill of 
attainder, tx pestftu^o law, or law impairing the obligation 
ofcontracts.^' 

The object of these most important provisions in the na- 
tional constitution has often been discussed, both here and 
36 
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ekmrhere* It is exhibited with great clearness and forer 
t^ one pf the distiognisfaed persons who framed that instnk 
ment. << Bills of attainder, ex post facto laws, aod laws ioi- 
pairing the obligation of contraetsi are contrary to the first 
jpriaciples of the social compact, aad to e^rery principle of 
sound legtsiaiion« The two former, ar^ es|Nress)y prohUiiU'- 
ed bj Iha declarations prefixed to some of the state coosli- 
tutions,.aiid all of them are prohibited by the spirit and 
scope of these fqndamental charters*^ Our own. experience 
has tavgbt.us, aevertbeless^ that additional fences against 
these dangers, ought not to be omitted. Very properly^ 
therefore, baice the convention added this constitutional bulr 
wark in favour of personal security and private rigfafs ; and 
I am much deceived, if they have not, in so doing, as faitb- 
fuUy consuljted the genuine sentiments, as the undoubted in- 
tacesjts of their constituents. The sober people of America, 
ape weary o£ the fluctuating policy which has dkected tie 
publick councils. They bare seen with rs^ret, and with 
indignation, that sudden changes, and legisl^itive interC|»sa- 
ces in cases affecting personal rights, become job(( in the 
hands, of enterprising and influential speculators; and 
snares to the more industrious and less informed part of the- 
community. They have seen, too, that on^ legislative in-* 
terference is but the link of a long chain of repetitions ; ev- 
ery subsequent interference being naturally produced by the 
effects of the preceding'' (50). 

It has already been decided in this courts that ^grafd is 
a contract, within the meaning of this provision ; and that a 
grant by a state, is also a contract, as much as the grant of 
an individual. In Fletcher vsf. Peck(51) this court says, 
'< a contract is a compact between two or more parties, and 
is either executory or executed. An executory contract is 
one in which a party binds himself to do, or not to do, a par- 
ticular thing y such was the law under which the convey- 



(50) 44th No. of the Fed. hj Mr. MaOisoii* 

(51) ^Cranch S7. 
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nsnce iras mad^ by the goyenimeDt. A contract executed is' 
one in which the object of contract is performed ; and tfais^ 
says Blackstone dMTers in nothing from a grant* The con- 
tract between Oeo^ia and the purchasers was execiit^d 
by the grant. A contract executed, as weU as one whicli 
h executory, contains obligations binding on the parties. A 
grant, in its own nature, amounts to an extinguishment of 
the right of the grantor, and jmplies a contract not to 
reassert that right. If under a fahr construction of the con- 
stitution, grants 'are comprehended under the term contracts, 
is a grant from the slate excluded from the operation of 
the provision ? Is the dause to he considered as inhibiting 
the state from impairing the obligation of contracts be- 
tween two individuals, but aa excluding from that inhibition 
contracts made with itself? The words themselves contain 
no such distinction. They are general, and are apptfcfl(ble 
to contracts of every description. If contracts made with the 
state are to be exempted from their operation, the exception 
mustarisefromthecharacterofthe contracting party, not from 
the words which are employed. Whatever respect might have 
been fc^tfor the state sovereignties, it is not to be disguised, 
that the framers of the constitution viewed, with some ap- 
prehension, the violent acts which might grow out of the 
feelings of tbe moment; and that the people of the United 
States in adopting that instrument, have manifested a deter- 
mination to shield themselves, and their property, from tbe 
eSects of those sudden and strong passions to which men 
are exposed. The restrictions on the legislative power of 
the states, are obviously founded in this sentiment ; and 
the constitution of the United States contains what may be 
deemed a bill of rights, for the people of each state.'' 

It has also been decided, that a grant by a state before the 
/evolution, is as much to be protected as a grant since(51). 
But the case of Terrett vs. Taylor, before cited, is of all 

(15) New Jeney vs. Wilson. 7. Cranch 1G4. 
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ottiftcs most pertuieiM; to the pres^oit argnment* Iiid4M(fl Hm 
j^i^ffxmnt of tbe court in tMouie m^^ps to leave Utde to be ar-r 
gi»edor decided 10 this. <<Aprinte corporatiooc" seijrtlieL 
^ court, created by tbe legislature may lose its franchises by a 
mismer or a nonuaer of them; and they may be cesumedr 
Igr tbe gpTeromeut uoder a judicial jodgmeot upon a f u^ 
warranto to ascertaio aad enforce tbe forfeiture. This k 
the common law of the land, and is a tacit condition annex** 
ed to the creation of every ssch corporation. Upoft a 
change of goyernmen^ too, it may be admitled that such eim* 
elusive privileges attached to a private coporation as arft 
inconsistent with the new government, may be abdiahed* 
In respect, aUo, to publick corporations which exist only 
for publick purposes, such as counties, towns, cities, &c. tbe^ 
legislature may, under proper limitations, have a right to. 
change, modify, enlai^e or restrain them, security however, 
the. property for the uses of those for whom and at wJsossk 
expense it was originally purchased. But that the l^isla* 
lure can repeal statutes creating private corporations^ 
or confirming to them property already acquired under the 
faith of previous laws, and by such repeal can vest the propr 
erty of such corporations exclusively in the state, or dispose^ 
of thejiame to such purposes as they please, without tbei: 
consent or default of the corporators, we are not prepared 
to admit ; and we think ourselves standing upon the princi- 
ples of natural justice, upon the fundamental laws of every 
free government, upon the spirit and letter of the conatitu-- 
tion of the United States, and upon the decisions of meal 
respectable judicial tribunals, in resisting such a doctrine*" 
This cpurt, then, does not admit tbe doctrine,that alegisla* 
ture can repeal statutes creating private corporations. If it 
cannot repeal them altogether, of coursei it cannot repeal any 
part of them, or impair them, or essentially alter tbem with* 
out the consent of tbe corporators. If, therefore it has been 
shewn that this college is to be regarded as a private charity, • - 
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t)|i8 Q9W is epfirac^d w«^^^e jetj terms of that deciiden. 
A grwit ofcpiv^Qnile fM>ira» a9d piH^eges is as much a coii^ 
tpofit as a ffdJot of la^d. What proves all charters of 1 faia 
B0^ to l^e contMctSf is, that thej must he accepted- to give 
tfedm force and effect. If they are opt accepted thejr 
affo ▼Old* And in the ease of an exist^ corporation, li 
a nenr charter Is given it, it may even a^^cept part and reject 
tM rest In tUx xu vice ehanoelloir of Cambridge,(d2) 
lord Aiai»fi#ld says, ** there is a vast deal of difference be- 
tiMen a ne«r charter (faoted to a new corporation (who miH^ 
telle, it as it is given ;) and a new charter given to a corpa- 
rmtUm afaready in being, and acting either under a former 
diarter, or under prescriptive usage. The iMer^ a corpo- 
t0&>B already existing, are not obliged to accept the new 
. charter tii foto, and to receive either all or none of it : they 
may act par% undei^ it, and partlg under -their old charter 
or prescription. The validity 6f these new charters must 
tarn upon the oecspfotice of tbetn.'^ In the same case Mr. 
Justice Wilmot says, <^Itis the coneurremt and accept^ 
4mu of the university that gives the/orce to the charter of 
die crown.'' In the King vs» PaasmMre,(53) lord Kenyon 
i^sertes : *^ some things are clear ; when a corporation ex- 
ists capable of diseburging its functions, the crown cannot 
obtrude another charter upon them ; they may either ac- 
cept or reject it'' (54). 

In all cases relative to charters, the acctptanct of them is 
uwformly alleged in the pleadings* This shews the general 
understanding of the law, that they are grants, or contracts ; 
and that parftes are necessary to ^ve them force and valid- 
ity. In King vs. Dr« Askew,(5S) it is said ; << The crown 
cannot oblige a man to be a corporator, without his consent : 
he shall not be subject tatha inconveniences of it, without 
accepting it and aeseniing to it" These terms, << accept- 

(52) 3 Burr. 1656. 

(53) 3 Term. Rep. 240. 
?H) Vide alio 1 Kyd on Cor. 65. 



(55) i BiUT. 2300. 
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4ince'' and <' assmt^^ are the verj language of conMet. loi 
Ellis T8. Marshall (56) it was expresslj adjudged that tM 
naming of the defendant among others, in an act of incorpor' 
ation did not of itself make him a corporator ; and that Ul 
nssmt was necessarj to that end. The court speak of the 
act of incorporation as a grani, and observe ; ^ that a Bitfl 
may refiise a grants whether from the goyemment or an hh 
drndual/seems to be a principle too clear, to require Hki 
support of authorities." Bat Justice Buller, in King tf* 
Passmore, furnishes if possible a stin more direct and expBe^ 
it authority. Speaking of a corporation for governiiient/ ha 
sajs : <^ I do not know how to reason on this point bettiff 
than in the manner urged by one of the relatoir^a couafeH 
who considered the grant of incorporation to be a compeut 
between the crown and a certain number of the siA»ject% 
the latter of whom undertake, in considteratite of the prM« 
leges' which are bestowed, to exert themsdves for the good 
goremment of the place.^' Tins language applies, wilk p^ 
euliar propriety and force to the case before the court* it 
was in consequence of the *^ priTileges iMstowed," that Dn 
Wheeiock and his associates undertook to exert themsdyts 
9&r the instruction and education of youth in this 'college $ 
and it-was on the same consideratidh that the founder en^ 
dowed it with bis property. 

And because charters of incorporation are of the nature- 
erf contracts, they cannot be altered or varied but by con* 
sent of the original parties. If a charter be granted by the 
king, it may be altered by a new charter granted by the 
king, and accepted by the corporators. But if the irst 
charter be granted by parliament, the oonaoat of parliament 
must be obtained to any alteratiou. In King ts. Miller,'(57) 
lord Eenyon says ; ** Where a corporation takes its rise 
frour the king's charter, the king by granting, and the cor- 
poration by accepting anotl^r charter, may alter it, because 



(56} 3 Man. Rep. 269. 
(57) 6 Term. Hep. 277. 
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dmnwKB cooBT, qhubd stai^ S^ 

^giB dMe With tfi^ciNiieiit of all (he parties who are conpe^ 
tapt^to coDseat t& the alteffation"<5d> 
.^Thare are» in tkh case, alt the faaaaiial ccmUlii^sl 
liurta oC a ooiitraet# There ia soBiethipg to be amtm^ 
ad dMlot^ there are fartiea, and there are ptak tenna la 
pihich the agreement of the parties, en the ntabjoek ot 
the contract^ is expressed. There are matual eonsiderar 
tjiana and inducements; Thecharter recites, tf^t the fonndei^ 
fl/^ his parti has agreed to establkih Us seminaryi ia New 
liampshire, and to .enlarge k^ beyond ito original design 
ipMng9^her thiogs» foi? the ben^tof that proTince: awl 
4^SifHipen a fdu^ter is gira^ to him^ and his aasoiMates de«e- 
mtnd ^7 himself, promising.and ^^tturing to then under the 
plightf4 laithof the atatoi tl>eif ight of governing the coUege^ 
.fpd ndministering Ua.concemji in the oumoer provided in the 
|Q|faarter* Thero is a complete and perfect grant to them of 
all the power <tf ^ttpefintcaidencey visitationyand govem m f nt 
la not this a eestiact? If Jenda or monef lud been grante4 
io Uniy and his asseeiatealbr Ihe same purposes> such grant 
oonM not be resoindM. And is there anjr" diiinrence in le^- 
gilxontemplation, between a giant of corporate franchises, 
paid a great of tangible piopertj ? No such difference*ia re* 
.Mgniaed in sMSf decidedbcase, nor does it exist in the cons- 
mon apprehension of mankind* 

It is therefore Contended^ thirt tbiacase falls within the 
troe meaning oCthht pn^vkiefi of the cmmtitnlion, as ex- 
jponuded in the decisions of this, court) that the charter of 
]769t is a contract, a atipokAiM or agreement ; mutual in ita 
considerations, express and formal in its terms, and of a 
aM>st Undhig and solemn nature* That the acts in question 
impair this contract, has aheady been sufficiently shewn. 
They repeal and abrogate its most essential parts. 

A single obseryation may not be4mproper on the opinion of 
the court of New-Hampdiire, wUchhas been published. The 

(5S) Yide«]ao S Biws, Cb. Rep. C62. £s p«rte, Bottim icb(Ml. 
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'MD BARTMOtrrH GOINGS ^. VWJWWa D. 

qmstioRiu a rery difbrwt Kght, lhM*tiMit;te "wiieli^lhfe 
fykmitiib ha^e «kidMiTmr«d to exhibit '^ After smw gatt- 
"Nvl reami^ tfaey aaaatne that iUk collegia tea fuMiak M|^ 
'poratioffi ; aed* oil fbte baaia tbefr jnilj^tit reala* W^tiWI- 
«r sfn ooNegetf arevioe regaled as (>l*iVate, and deoasosjrtMy 
'torporatfdtts, by* aH Ikw arrifera, imfA all jUcNtial del ^ ^U w y, 
"wbetfier this eoHege waa not ftviNled by Dt. WiieelMtf; 
n^trelhefe' the obartai^ i^aa not gHAitad «t 'bia^eqiiaaf , tbe ImS- 
^st to ««ectite>a ftfttai, «4iieb h^hid abtiadjr «)««ted $ ^irbbtth 
m4i^ and hitrnsadciatf^ did not 'becMie i^ialtors^by Ih^i^Mi. 
ter; and wblsflier Bartmotitb CMIege be iie4^ IbMiaftMylb 
tbe strictest sense, ^ priVati^ 'obariff , afe qoeationa ^tMHk 
^e fearned jfidg^a^o not i^(i]plMir to^ bvre di«ic«aaed. - 1 
' fti^adnriftedmfhat tipmimi, thtttlfit be^priTito «W^ 
{mration, its rtghts Bfand-^on Hie aa^ne' §tfmtid in tlum (tf « 
ihdfHdnal. Tfacf glr#at ^aifliati) «0H^irb> Id tm dMMaN% 
Is to wbfcb clatooftliff^^tidilado^oa^gMflmfMM^ 
long? And tbe ptaintlflli bateeidMiwoMiitoMllafy tiiaMaffi^ 
that aceordhg to (he weft %et#iJ{Hi n > rij >iw i , «d'*riifert»ia». 
visions of law, tbey are pHfat^ elMhllioayiittjr ^ wpuwtei iy 
' Mnth has heretofore been raid %n Mi6 fMce^M^'^fi- 
iliiHtfrtg such a power ib tbe I cgMatft r fe as ba"* been aiiiliMiWI 
in this case. Many cases of pdiftlbta etil bar^ b%BPlftngtt- 
<ed, which ntiight otherwise be wttb^mt re^to^dy. AbWB6i)-4k 
istontended, might iiLriae ki fbeibaittigettteRf dFVMfe'biillftf. 
tfons, wifich the ordinary coorts of fa^ wetiM'be tmabM^'fa 
correct. Bift this is only another inatftnee ^ thtft habit' «f 
iBupposing extreme cases, and then of paaadbiftg te6M tbMl, 
Which is the constant reftige^f «fa6ae who are oUij^ tb^tlh 
fend a cause, whh;h,npon its merits, isindefenaibtev It wiol l l 
be sufficient to say, hi Mswefr, tbat it ia nbt p wti md ed^^ftrt 
there waii here any snchtmse^yf AtM^eilAfy. Bwt ait^aMNia 
aatistactory answer is that fhe apprcfbension of Aliigel*<4i 
groundless^ and therefore the %hoIe mrgutaOBt lUilk Sk^ 
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simttiii comi', laMifiD MTAttes. ^M 

^smMek^s B«t tonglit Hs-thal-tkere is AMtgHr of j^ftterAi 
€>0 of pttil iMottvw wgttc e fram thk fMree* EUlbertof Dei'> 
iter m ottrl>«a eoimtfjn nor d te i ri wBiy itwre ««eb eM«i ^ 
iwemMtf oeo^red* The judtoial wt ab Mrtimga^of ^ itiie 
lupe ptsttamed to be eottpeltet to' prevent ^ibeaet ai)d,Tibl»' 
tioos of trast, iQ cases of this kiad^ >•» iPeM as inaHolheie* If 
«fc^.-l)eiiot^ Aeyieire Hiiperfe^,«i4^«liiteli iMi»4ioMt «nUL 
lue^a most proper «Qbjeel for tegMiitiM irUUkwt. Ui^r f he 
goremnmit attd pseteetion t>f thpo g«Bcril*iawB of die Isei^ 
^selaslilBtioiis bwe dimys beM fiNwi SMfcjaav^M u s sf oi i 
Viiej go 09, villi tbe progress of soitet]r> aoeosiiaodiitiog' 
ifaeniselTes easHj, wHboot midden ckeiige' or Ti^eiiee, to tli» 
oHefetioiid wliieh Uke pbse m its cobdilion ; ^ and. io ^Ihe 
knc»f ledge, the habito, and puisiito of : Brn^ Tbe fii^^iisb 
^eUegds were foimded ie Catholic agee. Thear relipoa waa 
aefiarmed with the geaeral reforoiatioB of the aatmi ; aaA 
Aey are saited perfeoUjr wdil to tbe purpose of^^ucating thia 
IMN»le»taalyoaft oCinodera taoEies* .Dartoiaiitb colk^e was 
eitfidiltsbed wnA&ft a charter graiUed by tbe pmriaciai goT* 
enuiieat ; bat a belter coastkation for a ccdtege, ^ (mt* 
asoffe adapted to tbe coadiiioii of tbiogs . aader the present 
foveroa^ea^ in aU aiaterial respects, could not aow be fraved. 
Sii^driag in it waa found -to jieed altefalioB at the rerdi^tMiu 
The w»e a^a of that day saw in it mie of tbe best hiqpes of 
jhtore times, and cotanieBded it, as it was, with parsntaLi^aret' 
to Ihe protection' and guafdiaesbip of the gOYeraraput of the 
alate* A chprler of more liberal sanUmei^s, of wiser pro- 
visioQS, drawn with more care, or in a better spirit, could nojt 
be expeotod at aay time or from any spurce. Tbe college 
aaeded no cbaaip^ in its organization or government.. That 
wbifib it did need wap the kindness, the patronage, the boun- 
tjF.of tbe legislature ; not a mock elevation, to the.chsffacter 
of aunivc^tj, without the solid benefit of a shilling's dona^ 
tiofi to sustain the cbaraeler ; not^the swelling and empty 
aatbority of es^aUtsbing instUutis^^nA otb^ colleges. This. 
37 
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■ttfliihttiMilU nainif iiiT wMld seuift I0 hftmahAak i^d 

MMMNtfr or f intiaap of QMMWilft tfle mbrng^ |to 

ifceg» Q f irirh iiMMi g ■ tP i tn i i .iif liiigatiia. 
. Bh* tUtapg^MMii tern nfiw i i % i| «oald •yajiy a fpifu ia 

^dMMHMT n^ iBftamnHpot or jeiril th«M be ^ 

ftwp HitJBM Hriftli oii h up mi ^a^ tfitt lagUbtwfr bjr A» 1 

Minigik to aqpryittal IIm |MnpkJuRpe tlmq{ht otherviMi — 
Ibe^ iHMrCtVMOifliiidgr, olnaeii ^ idkm Ike viA,«twMi 

l^kconiieidwM from the wi^ «f pow€ii:> in -ifdtMhiil 
. be a tetlM^iait to ili exewito, tad a .ipm—i 
ttMiilt|eraril|rftgifaMiilsahi]ie. Wi^ faa^e«qpoied pi i Mi 

r tad 909tamtK^i apd UmjtIhivo not rmtimMi4hmm^i^ 

TJnia^miAmiffktofy hf oog giiwhig the power oid kip e w 
flotiini* iflaoygrepiwcanhonlil arko^ mUeb flwJtgMiinea 
€MiiorreaMy mdev Hie poorer ceollicvedf ufom it, j^ee m> 
OBimoitblo for M»h'iiiCottveBiewe> Tluit whUk h-^i^mmt 
do, ortdiio the tmito preocribed to it, k ewuMt de «t elL . No 
legkietore mttk eiMNilqr it aUe, and oiey Ihe tioietfBeTer 

wbeo k ahall beehk, 4o apfrfgr lo iloetfthejBeamraU* 
lefaSiMerpoiiliff; ^ IimI Jkee •«' joiMtt imI 

p«^eilfll«?,OOfoimf^MIU»^B nBAVWaWS 90X809^910.^ 

1ll%e€aie(befbBeflie«eort«Botef<erdiooiE7 ap poy<a ii c e > 
nor of' eveiy^ d#]r occiurfeoce* . II aftcio ael iWa #ei b B < a'i w i ' 
ljr)biit«TeiycoIlege» andalt'Oefilaforf lOoHUifioBo ^tbe^ 
cmm^y* Ihey bare flooriihed, hitberte^ aod be«e4)eeoai» 
in a bigjh degree respeeteble and tuiefol to tbe- eoflEBttttniljFir 
They bare aU « eommon prineipte of ^kteDee^ iiifr invieii- 
bility of their charters. It wiU be a daqgeaniM, « OMtft 
dangeroua eiq^Bieat,#o hoM tbeie inotkotiHdOt s obl o et ^^o 
the rise and (Ul of p^pobur partiof , and tlM» Aieiliatione^af 
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aimgRy or tii otcfefeiMitod. I k n ^fc ctogi ini JMm^i^>t«(9p> 

Odlagii and Mb iritt brtiMMtai b^ ^^atter 
«iA biflt i u m Am^ far tto oattiMlwi rf p tUl fe kta 

^'to yfely mnA toMming, Tfa^M MMe^MSM* «re Miihw 
»eaitte notf poirthk apljrw TOcy Wf<awrt<itt t>^<w wt4 i alft » 

4bBi«Ntl% «Uoh r^ie9l«d a gcwl tb itewlVMii^^ viioMifi^ 
m6tMpA*mii the l^piriiilarcf hftd ^hetmidklir mAA* 
WMiiim 4o Bipeil ihe bir. Tlib ggimptpy ift hoamittUi 
4*iAft able wUeh egLhiUted i^ mmmk St b be bUMml 
^«il 41mp MeMbU^ And there: b g^iad^ wnetf b #e|kH 
thet<isliil^ wMDb bae hMwto beenee Murii dbli u Be b l w i A 
iw>bM|wfab. eemeib^ eiNdbie bi|;bli^ei^ iod rqpi^ # 
«H#,^r)H o^«ril bflKb^ftmMN«»,#hbli willjmerd tirilb 
iM^Ugbeiftaiid bent inbreeC^ end « fio wUl d^pm eb^ 
#ife berrepiitelbR. 

n^irmts for wmf mat dbfkm mmmm »Mt natb l w ily 
drtiibd, IbBt'tfae qmitfeii «f tiie power of Ibi ^idttttH* 
^Meribbeherter siitHrtd b«re «ee» 4Mly ^oddirf mite 
ebte GotM. ibii earaeetl^p^irefe eiHerte bi id ttMd ^j«dg^ 
ee ^fliftl c^iH mi^ be^ vb#e# the ebfle b the liglrt tt^ 
^NPwribte to the rfglrti'of tbetr e etet e ^ Tbiilliefer%ii^ftH^ 
f^blleve, tbtttbeBO' ti^M afoffow tobe raabbbedy xir 
Ib^ are preeltaled ibit^er* Ow^ift «iAr j^r/Ugia *m#^ 
iWM^viiiejflia^ ctnmUitf atmOim, jmm eHU^nml. ^mm 
mimeAmm ^^pf^hm? ^nem eMe9vf«r /" f Hem tmiilo^em f 
Mbl /bee ^eeo^ i«bi apml vd9, tilti|i€ree«, jtid<€«d, talnfem 
imaimmh qm$ $pe txigma ta4femaq9$ pm4^, iinmrimm ^ 
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<irtikhH:#ttM'akm glw dbs court jttMKeliott te tUi CMI^ 

icMcenting tii« MsimI gw iiw i ttwl aftd ptrtte^of ft 80v«r6^ 
•tttle. Nor dM^tfl-extendfo oontraeto irhteb rehite in^^rif 
fomiittenef'okjl lotiitvlioii, even of apmite nalarvwi^ 
9blM flMiriiag6is««0Vti«ct, ftoAttprhraie €•» tetffi^ 

hthig merely to a «ialli8r of cmii&«titati«ir, wiiicli ereryw^ 
^tetjrllas aiimker«iit ligiit to regotaii* as-ita own wMiift 
flrajr^tate^ It etmm^he^mmMdnA m rnVMa ti» sfMfeaf 
AiS'protaibSboifvf ebwa. Divolnm WMiacBlioaabij 
tfle<Migatipoof tiwoapttel/ttostia^ tiwy ohaiq^ 
lMlioW4>r Ibe awnii^ejtetatwiilHia4:<lw eoaaeot ef:b«lli#K 
ipartiei, aodftkii^ouiaa «learlj wiAhin ;lfce toUaa oi tbdfi^- 
JkihitiiMi. Bat saaalji^ m one wil^ cMindrthi^ifaore^iB lidh 
I84iif iaUwAyaltoalcUnmof Aka oonttiNHaa, m paMnb^ 
Imt to the atalea to ipaat di«v«aa>«--a i^opraa pcfia&Hi^ i^ 
ffirlipail^e todoaiaati^ lai^aialllm^Al|i a^idi biabeM aafina- 
<^d in ei^fy agti and n^Hm^mlmt^ tmiikmikm has |iinitii 
^AhfA coi3riiptioiio£muin«M,. wUab. imloi^anatoif ra^pmaa 
tbis remed/. Still leas can a coirtractciawafoias a pntriiafc 
^%e to bo oxwraiMd, or duly to bo feifimwd^ beiwlnMl 
^ptfHO tUsprobtbhioiu ,T1k conreotioa wIk> fraaml^a«i 
Mfif4it|itie«, dUlftot ktood.to iof^rl^roia tkoM^roiaeoftiii 
4^Iji^Cbal paiTi^a nlflwv«4 to. tka afato .^vemmtnl^ Ttet 
ivrpsJIjifl to bejregpltted hf Ikmx awn local Itwa aofi ^ooatii- 
jN^mshi m^ thig lexQfi^mi oi4f, thf^ tbe uabo JiMrid 
guaitaiee lo each atate * mp^Uicafi iwok of;goyofthmeii»».adl 
dfB^eiid it ag^aat domefUick iaaurfoelkMi Mdrrebattaoo^. \Mm* 
yoo^iithifl^t^'aiiifcoBitiag of the uate' bam iHi»gtaLtoi «n 
terfote'tntheosfircttetof tha powers ccaiifvad to the alatea. 
'Thaj are aot^reigo aodaadapeodent' im il^»|ih««e» . li^lor 
^example, the legi»]atura of a ,parUo«lar atalo aboiiM aU^^frt 
i0 deprive the ju^ea of ita coarta (wbo> by the atate eonativ 
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i cttTKcv ^wn&ii 0i' jflrnu 



Ji tttt B h i Hi t hito phc o idiiig gaodUMwviMi^ of HMr «tti 
it»»;iriHiP«4*a triftltyAafcatliiiBrt ; or^ A ^ttfcitmiMlir 
■tdiC^iriewnijrwfMiil^ the makkfit iM flmj u^ gt m ar4» 
|p«i»*t]t8 pn^pondtvaoe)^ in jvcKcftttive lo Itofraw^^ poS^ 
leal iMtioii,iir0iiid^itibei fireteadodi tiMitttke miiiori^ cmU 
«#tflii$gMh 4 Ulm e^Hk&gBmmd «f. Hi .uBj^Mtiiig ik oU«ir 
^timafacQttteei? BiDBl;ii0itlmr4BaMd]r if;aJi74rlMre«SMlr> 
4igi befoimd iQlli^hllerpoftUioii of «one i^ste au^aljnt* 
^Mferite tiie prorviiieDS of 4iw stoto eomHtii^km ? Tbe •dm 
iQitimof liwtk, Md llM».eBcoanig«i^tt of llMtsrto aftd ac^ 
tenotiy i8«iife af 1heiM8tJtEqpi^iaat:^b^ot» dC chrtl go¥€n»* 
•nmt^l). S^r 9^ cQlifrtitaABB, it is MK radmlvfllj, .to ikm 
nmtii , wMf ' the ekceplio& efec^y riglK* an^ plants, it 
inb» die exwcM ^ tUa dhlfj of gomnMiefft tlN^'tUt 
-^hwrt^g wwi fig ia d Hygnwit^^o DaftmegHi^oHege. Bt«ft 
•wbmifint grairtsdiiiBder the colonhit^geveroflieiit it wa«^ #iiW» 
^fMllloltbe hoIwSmb ratlKifily of the BtMatt perKakneiit ovdr 
4ill efaKtmi ckmCftiBfeg gru^ir of p^tfeat p^Mre^ It raigtft 
4H«ine l^ti reraied w m^^HM&Aby Act of parli^ifie&t(2). 
*9he feTotation wMirh separfftedthe coloiiyfrom the parent 
tfsotftilrj, ditmihred nH oonnectioii between this corporation 
^idtifce et^wb of *ereat Bnfaili. B«t it did not destroy that 
mapiku^ aolhcMflty wbfeh evefy pOlittGal society has over tin 
^bNek instlMioos. That s^ remained, and was transfer- 
red i& the people of New-Hampsbire. They have not re- 
liAquiibild it-ID^the go^errnient of the linked Stat^, or to 
any department of that government. Neither does the cotH 
#litaitfo6 irf New-Hwapsbke con&m the charter of Dart- 
month <ielfege, BO as to give it the immatabUity of Ibe^fianda- 
mental Hw: On flie conti^aiy the eonstitutiOD of the state 
admtoilA^ the legislatnfe of the d«ity of encoiirdgmg sci- 
enoe and literatnre, and thus seems to suppose its power of 
c^ilronl 0ver4he sdentiiek and literary institutioas of the 
wtmt. ThoJegMati««4berdbfe has a right to modify thte 



1) Vattel L, 176. U. s. 112. 113i 
e) lBlae.Com.485. 
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«iV3r to mwkuiA Aat-HMid Ike i 

frod firotii the offigiml obJMl «f U»i 

AMiIeM4 atiU it mrttb^iiriitii HUtt^miiBnm^Mkk 

mffl tod <9kNM |Miik)jrvW*MMril7 teM» trf^Mkte 4b9 

^lodifieatm oC a ftjpdMius fegMtMWB, Hioit ffiglk wC 

.wmtr^ to the dH|i«a » Hi pcitlcal M KI ifcrt ioaii * HIm 
^oiiolUfy fawi Ae. tigirt »rf— tf gnwiwiiiBft. Tli* 
WBcdieft wbrabamfoniisked ittth«rMiift£te mi 
«be cx)rpdr«l«aa0chkM^ate art liipiiil to iiti gBtoefcaait 
ifmtkM oCa toyoUrtiW i»gavatoi»Ni. VaM^rj 
gwrnaiptatty atteUMied onhi^ of ibl^^ tad: aro I 
^j^ to Qon^totaeoaiioaaLdoTlatiiM 
9Mt a«^b^r a ptfanaatNai to-roiigia^ jarHiaMatothailBi gd»* 
«a«Bwt caa Im acMfapliiliid or caifiwaaii fcy *iiriit i 
ivoaroaf o orifiaiMMlKI* Wod»aotii|rthattl»i 
^B bos forfUM ita ch|i#ldr for aM«ver / Itot that i^Aaato- 
come ^uvfitfor we by chiafi oC o yaatot ito aoot . MardM* 
4he lapse of timo ffom U76.to U16 iaite 4»a4upitoca#MrM» 
4ho,partoftho)igi$l«tHreior,a ra<aawti»»^of.ita eight 4» 
aboUdi orpeform an iattiiotic^ mUqk haii9S;#f a|MiMMfei 
mature, ca^n^t hold its privi^geg bf preflcrifptba* OiT'tt^. 
SiHDoat 18, that it}s, ttatl tiaies, liahto.to ba aair H u Ja fcA 
hy the kgialaliTa wiadoni iaatfaaiad bjlh»lighto;tf tl* 
aft. .,..■* 

The acpeimioii then k, that 1hf« ehitfter l» aRAi«alL» 
coDtraotits.ifl citntempiated b^ the comtitotieii of thciilaitt. 
«d Stat^ ; iliht it is not a ooobract of a.private aatooa aaAir 
<:erning, property ^ o(h#r prrrate iatocaats : bfit,dial; jtm# 
grant of a piiblick nature^ for ptfblicfc piirppias^i^eMlva |# 
the internal goTc^nment eiod police of tba «1iito>».aod-iiraf«ii 
fore liable to be.revol^d ot fluodifi^ bgr ^ miiMlirB 
of the.8ta(Q».»« 
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« «te tflit <if di«««te ttf ^ anil Jmi, Md ^ 1^ Jkf^ 
giMiikiii Itlft, iiiinni tli«:fagM»«ife «iM andU^mtiMi wttKr , 
<i nm| i f 1hln i l i iii ii . nnd mfnrirgT aad impmm Hbm^otpimt* 
ikm* M^J a feQtbMt^iiiiBB ik» grait of tfw dmrter caa 

^>tfiefqi^p^r2ita«8» Ae^Mi^rt^ Ml {m^r 

j wi ii »< l j^tel it rallMr^i^f«tiI) by HMKie «eH, i»bioli eon«^ 
teie te Muii^ OBTpontlidi^ fiMr liie smiie objects, ander 9t' 
■Mrmaio. It^ii wkXL Middl dwt a mei^e cbaoge oP tb<^ 
ani»4ifa<oiponitMii»ffi im>C aitet ifii idtntttjr. Aq a#^ 
dMoft lolhefltipber tf eoll^jgei^'&e eHMEtldD df iiew feII«lRr' 
iM|»yoraD tnariuui6^lbeimBib^«f tbe trefttees, do not* 
inpatr tbe* franebraeff ef Ate cor|)eraU bod^. Nor is tb^' 
ftvneMNi eP aiijr* i»dividiial eorporator inlipib-^^. In tbe' 
wMdt of Mr; Jnatice AliboNV Iff Ae ta%e of the kti^g vs; 
llattHniyre,(S) *« ihb members of ifae olfl body have no injury 
orill)i(kstice to complain of, for tbcy are all included in the 
liiv eltttter of ineorporatBb; and if any oftbem do not be- 
di^tti^-tiienfbers.of Ibn new incm'porati^ai, but refuse to ac- 
^c^, \% is ttMroiro fw^It-^* What r«hts which are secur- 
o^biy tbt»#^|^cootr^tare invaded by the acts of (he 
lf|&df^t|re?.*^b|tti!^cfgbt of property, or of privileges f 
]|l is.Dot the formei:, becaiise the corporate body is not de- 
priVtd of Iholeost portion of \\m proper^. If it be the per* 
soiij^I privileges of th^ corpoi^ators th^t are attacked^ these 
qHI^ be eidier a eoa^mon and universal privilege, suc^ as the 
r|g^t Off tuSrage, fyt the ii^terrupting the ^xerciae of which an 
af:iipd tfould Ue ; or th^y must be monopoUts and exclusive 
[jfHiileges^ ift^if h ^re i^ifaj^s subject tp be regulated or mod- 
i^^ Iby the siqireme power of the alate. Where a privaK 

(3J S Term Rep. 244. ^^^'■*»^, 
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proprietary intetest is cooptod wMh tlie exercise of * 
pnrer er a pubtiek tmMj <he cbirters of eprporaiiofisilMfW 
fteqaeotly betm amended hy legislMiTe wMi^uky(^^ M 
charters creating artificiat persons for porposes eitdmivel^ 
private, and not interfering willr Ae cooimon rigMs of the 
silbens, It naay fafe »!iiiltted that the legisHitiire cannot -isler* 
f0t6 to amend withont the consent of the grantees. The gmnt 
of snch a charter might perhaps be considenidaa i^alogQiii 
to a conti>act -between the state and private fndividnab aftct^ 
kig thehr private rights, and might Hiiis be regarded as wttiUfr 
Ihespirit of the constitntionaiprobiWtion. But thischarterft 
merely a mode of exercising one of Ae great posrersdf d«^ 
V government. Its amendment or even repeall can no meen 
ftie c^fiindered as the bnach of a contract than the uneii^ 
■sent or repeal ef any other law. Such repeal or ameo^ 
Mcnt is an ordinary act of pobfick legiilaiioo, and notanjtfit. 
impairing the obligation of a contract between the g^^HN 
meet and private citizens, under which pesiona^ imminHtifli 
or proprietary interests are vested in them. : . 

(4)6mT8.FBitlMid BMik,8Man»IU^, 964.— Thci CMMiiORiwealtkjffl» 
Bird, 12 Mass. Rep. 443. 



Mr. Wirt, the Attorney General, on the same side, stat- 
ed that the only question before the court was, whether the 
several acts of the legislature of New-Hampshire mentioned 
in the special verdict, are repugnant to that clause in the^ 
constitution of the United States, which provides that " no 
state shall pass any bill of attainder, ex post facto law, or 
law impairing the obligation of contracts.*' 

Besides its intrinsic difficulty, the extreme delicacy of 
this question is evinced by the sentiment expressed by the^ 
court whenever it has been called to act on such a qnes* 
tion(l). In the case of Calder at ux. vs. Bolt et ux(2).t 

(1) Calder ct ux. ys. Bull et ox. S UaU SW. S94. SdS^Ftetcher vs. Peck, *^ 
Craooh 87.— New^ersey ▼». Wilaon, 7 Cranch 164.— Tenret vs. Tigrlar, 

9 Cranch 45. t 

(2) DaU. 395. 
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ksk coecggTf an4^U. 'f I mjUMi decidfft .»£ ifiw to be^TMd^ 
]^mh v^jf dear , cqf^^" Uky « ^Miy: ei«»r ^^iet 4mI 
^1^ acta of^New-Qampfihire ac^ ftpiigoMit.to.tlM coaatitti^ 
tiopq(tbelJiutf^S|a(Q^?. 1. A^tlbej UJUB^atUncte! 
%|^ el^iyeiilary writer iii|iMr«i. uaUmt aii 0Umi0d€r k/' Ite 
lllli^ or corruption (3) of ike biood. of % cfiwml capHdyift 
Mpjdeffified^'' Tr^ue tt is that tiio Cfcirf JoMiea iaftr$». ii^ 
Fle^chec.Ts. FcQk{4)MiP^ bill of attaM4et o^ aflbct Om 
IH^ af an individual, or m^yi qomS^f^e, hm eitate,; cr hotiu; 
Put, the cause did not tqni . ufym tfaia iNwH^ piA.lfaef chM 
j^tice vas not called up^ to. weigh wijth critical accwaejc 
|jji^exBi;e88ion8 in this p^t.of tkec9i»/t. , In.fiagjbod, ams| 
Cf^taiolj, the first idea presented is tliati oC oormptim oC 
bfa^d^ and consequent forfeiture of the eotk^ .prof«rty. ofi 
thecrioiinal as the regular and inerltable coqsf qgences of a». 
«miijbil conviction at common law* Statuff^i ^cpetipses pai^ 
4#o t^ attaind^r^ aqd merely, forfeit tl^^eiftate. But the> 
forfeiture is^ always, complete and entire. In iii^, preaenft 
ewe, however) it caniioibe prelended t^at any part of the 
estate of the tmstiees is forfeited, and if a part, certainly npt 
the whole. 

. 2. Are these acts, laws impairing the obligation of con- 
tracts? 

The mischiefs actually existing at the time the eonstitut- 
tion was established, and which Were intended to be rem- 
edied by this prohibitory clause, will shew the nature ..of 
contracts contemplated by its authors. It was the inviola* 
bility of private contract and private rights a<:quired under 
tjiem which was intended to.be. protected ;(5) and not con- 
tracts which are in their nature matters of civil police, nor: 
to grants by a state, of power and even property to individ- 
uals in trust to be administered for purposes merely publick; 

(d)4B]aok.Coni. S80. 

r4) 6 Cranch 138. 

(5) The Fed. No. 44.— 1 Tucker's Bliio. Com. p«Hi. Appz. 312. 

38 ^ * 
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mim a tmdeff ut payoMSt af ^bfclit wmdmtiB pMt Mjr \Km 
hi^mbkigflw oUi^iAioii ^ emteeii,'^ Mtys Mr. SvsOm 

•litBiiBodiBtUicMKiligttrale the Mme «0«ifo«c«^ 
of tbbri—ii gf^keiuiiitHiitlito. netcber ▼s.-I^Mlt^ 
ftciMiirbMe a atate lag^atart alieiDpted to revohaila 
gwttit »»at tg ihrga t a bawafieial ettate mi WndB^ aad voiiiJ 
aaiate,r*aii «ctwl mmrnfmoe to iodividuda as tlMir prif«lg 
y>apt r ^ ( r)» I» liw oate af Mew^JFanaj vs. WHsm, thana 
vaa as eqpt««i Molaaat caninotd to a piMiek treaty of cwt* 
alottiiitblhaladiHMy by irbidk the privilege of peq^efml 
<¥a«yfian fwai taxatfte n^aa iadiMUjF inpresied upon Ike 
!■<■»■ aad eei iM net be tidieD airay witteut a vioktion ei^ 
fttblfck Wthr ioleamly pledged<«). Terr ett ts. Tayiw ma 
abe aease ef an attempt te divest an kiterett in linAi actoal* 
1^ tmted^ader airaet amoootiag t» a coBtract(9). lit ^ 
these imtentes the property was held by the graaleea^oid 
ftose to whom they had conveyed, beoefieiallyr aad oadtr 
the sanotioa eie^u^racUht the oidiBary aad popakr t igpi fi o a- 
tioB of that teim — But tUa ia an attempt to extefid its eim^ 
eas and nataral meaaingy aad to apply it by a speoies^of le» 
gal fictioA te a class ef cases whioh have idways haett sap 
posed to be within the controul of the sovereign poweiw 

Chartars topublick corpopatioas^ for purposes of pubfick 
pelicyy^ are necessarily subject to the legislative diaer^tiofl^ 
which amy revoke or modify &em as the contioiialiy flaetast^ 
iog exigeaeies of the society may require.. Incm^poratfoas 4m 
the parposes ef edaeation, and other literary objects, is ooa 
s^ or under one form of govermaeat, may become unfit fea 
the office in another aga^or under another goverameat* 

This charter U said to be a contract betweea Dr. Whee^ 
lack and the king ; a contract founded en a donation, id pit* 

!6)Calderetiix.TS«BuUetux.3DilkS90. 
7)6Craiich87 
»)9Cnach4d. 
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t^u ffwm eleeamymuj c<NtyMAtiM$ a»d^ih» fight «i 
vmlMiM i»«ttd «0 be n tfM fMmder Slid btefaB^ 
ttie «tate can kmen^ rif^t to hAm§mtt^ bvcause it jfneUfaM 
<te fcwo^r^ tlas chaiify» nor atcoirttfl mto r lo it« BB^-if 
IktfteMof tUa argumaal'fotenoMdy irMheMiiieaof IImi 
onpavatrvctttre? Tbe IkcHM Ifa*. Wheotoafc waa a «ottt 
Mliiclor ia not found by Hie special »giii i il z-^'^mA nel 
katiBg baeti aueh la tratfi it camwt b* aAAad iMi4it 
4lia a^veeaseiit le ameod die apeeial Terdien The j«rj fiii4 
thiT charier^ and that dtoea not fectoe-tluit the i)dH^ liaa « 
private foundation bj Dr. Wheeleek. On the cMlraPTi 
the seal state of the oaee is, that he was the pro}eoter ; that 
he had a school on bis own pkntation for the edncatiio ei 
Indiana; and, through the assistance of etiMto^ had beeai 
emplejwl for soTerai years ctotWug, nndnitadnbg> and edk 
teating tfaein — Ke seliett^ cantiihntl«to^ aM n|p|^«e4 
nth«rs toselicit. At the foundation of tUfe e^^egey fte in4 
etitution was removed from his estate. The honoishr pM 
twUn by the charter wnce the irewaKd of paH aerviees, 
nndof the boldness as well as^ptely oT the jpni^^ The 
elate has been a eontribuler tf fends, Md fhin fiiciis fenad^' 
it is tiwtfefere note prfr^mte charity, Mot a pnhiek iasfitidK 
lien ; sufafeet to be modified^ aftered, and regulated* by 4SW 
Bopreeie power of. the stale. . . 

TUa chaHer is not a contract wiAhi tfie tme inlebl of 
A# constitnHoa. The acts of New4[anipshire, varying hi 
anme degree the forms a£ the eharter, do not impak the ob«' 
Nlpition of a contract. 

' III a case which is teMly a ckrae of eonMtt, there k no 
difliooUy inascertaMhg who ape ^ the coetjiacthig parties«> 
Bat here they cannot be filled. Dr« Wbeelock can only' 
be said to be a party on the ground of his contributing 
funds, and thus being the founder andvisitor* That ground 
being renMHred, he ceases to be a party to tlie contract. 
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Are^6 otWSr cMtlibutora alhi^ to hi the cbarter iiiMf 
•BuaiersrtedibyiAclknaip io ItfftHUtterjr of New-Hftoy^hircf 
tre they contcaetiii^ partiei Whey sre ii(rt before Ike ceiirff 
and eveuit ihey vicre, with wiwin didthejricofitraet ? WMr 
llukbg of Great Bcitftm ?: He too it not befoffethe^cMrt f 
Slid baft deelt^df by ius cfaanceiiOT, in the case oP liie jltt^ 
toroej 60oef«l .v.s« Tlie . City of London ti»t be has no 
toflger may :cea^6&&m irHh theee edrporatbns in America^' 
Hiift tbe staAe of 'New*Uaii^bire fokeo bis plaee ? Neiffce» 
is tbi^ ataie before tte court, nor can it be as a parfj oHg'^ 
iDatty/.defeHdaBt.-^But suppose tbta to be a oootra^t be« 
4weefi tbe tnisteoa and the peopl^ of NewtHampehircu A 
Coeitraci is alwajA;foir Ahe bem^i md advantage of iKNDa 
person. This , contract caeoet be.lblr the ben^i^ of Hw 
trustees. It-is for (he use of the people^ The ce9t!fH* f^e 
use IB alwajra t^ ^^ntracting party : thie trustee hm* noOt^ 
iag^o do .w|lih.fit||^f|jli«g:tbii i^um*^ The people then jpmt 
power0tfar4beif (^ffn ji^. i, U i$ a extract wilh tbetti- 
|elves», ».. ri - 1 ..... 

BdlJf this it^uite^.aiie)|>arties(^& 5000 side»^ what- do Hk^ 
gi?^;an(Jiv]M^jLHa%tbey rfceiyei jibry give their time andr 
Ipjkour. l^N^rj mtmtj has t a, fig^t to the serrkm 4i iftft 
mea4>6rs ^;pi^^8fpf.piiblick tirustaiHl duty# A tosiiirap^ 
[lioilits^ ufidei; th^^af^^KHlUy of tb^ d^te^ an onierseer of the 
poor, or of the highways. He,f)i!y)esy refaM^tai^y, hia ktf. 
bour and sei^vices ; be receives jM^tbing ia relara but Iba 
ptivilege of gififig his lahaur abd secvices. . Such . af^Miisife 
nm^49 f^M^n o£ ptibliafcirMti have never hetoDmeidflredf 
as contracts which the sovereigB authority was fte|^€0«pe» 
iei^t to rescind 9ff a^p^fy* There can beao oaatrael m 
wbifsb the pj^f does not i^eceive aooie personal, priy^e*. 
eondiUonal t%edefit« To mak^ thi« charter a caottao^i ^yb^ra. 
inust be a- private beneficial interest- vested in - the panttyw 
the present case. The. right of appointing the ptesideat 
and professors of the cpilege, and of establishing ordiaaficeB. 
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fcrHftf gofrermneht, '&c. But to- make ifhese ri^f« an int^r- 
e«^ Wliich i^l cotf»titatc flie end and^dbj^fft of k contract; 
tiyfe^xcrciseof^tliefic rigftts ma«t be for the private iodiVidui 
rfiilVaaftage of iBe trliBteea. Here however, so far from 
^{^being the feet,' it te ir^dj for the advantage of the piib- 
Bdk ; ft^ Itlfe liif eirert of jpJetf aitd learning. It was upori 
tilise prttfeij^ed, that lordienydn deternnncd in the case ot 
iMkir ts. Foutidting Hbilptta),(10)that the governonrs and 
Bi*ftbirrf'<tftttetorp«>r«tiif!<* ire^ competent witnesses, be- 
tumb thtrf #61^ ilHerie' ir^iftt^efii of a publick charity, and had 
fi& 'ptivttto ptrsoiMfl^infei^at. 

It, is not meant to deny that m(!t6 tight, — a franchise,—' 
«9 JnBM^e(i»l- bar^B^afi^ent, mfa^' be the subject of a con- 
iBWBtii: BotitmUBtkl^ays be a *rect, individual, beneficiaf 
iOtavesHo the party who t^kfes that right. The rights of 
witeiiBi{Macoi»p0Hrtea<B are of this nature. Tilre'^f ight of suf- 
tpB^ tb«»e b^fongs benefidafly iH the individdaj elector, and 
isitolbe^xe^ds^dforfais own cxcldsive advantage. It is 
^^rehftionto these tdkn corpdrations, that lord Kenyon 
ipttiilts;#llM Ik^ saytS thst tfa^ king (iahm^rfbrce a new char- 
Air %|ibn th^ 11). Titi'lJrin^ie is established for the 
bMleil of tK tl^ corporatcfrk. It-is accompanied by anoth- 
#r ftthilt)^, without which' it cbutd never have been adopt- 
edy--4h'e power ^proposing athendments at the desire of 
tfao««<fotwb^e benefit thebharter'was granted. These two 
priacifries work together for the good of the whole. By the 
Me, ibMe municipal corpoifatbBS are saved from the tyran- 
•frof tite croirn, ^nd by the other they are preserved from 
^HMnttefjffrpetuity of inveterate errors. But in the prea- 
tfiit tase jMiero is no similar^qualification of the immutability 
ff lfaet0k»teir wbtch is contended for on the other side. Bat 
IB tiMb, neiflier the original pt'ihciple, nor its qtialification 
appliu to tim ease ; to»AiiHtt h h^re no such beneficial in- 
tent aii&i&£vid«alpripetty, aiare enjoyed by itmn cor- 
piwalors. 

(10) Peake'8 N. P. cale lU. * 

(U; Rex T8. Passmore, 3 T. R. 244. ^ 
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3. BiiteF»a,adiiiii(kigittolMi mcawoC CMtoici>ite^b« 
ligation 18 not mpwed by lliott k«paMiYeta«t«^ Whit 
▼etted rigbt bu bcM cHmsM? Nwe l^Tbm£$mm tom 
toes are cgotinotd^ It it Um thftt Mir tniftwt aitmijtojy 
bat thb aQbrdt noria^|0»a bU yonad ^^ cti^ birt . XiN» 
privilegeaof thc^hoBie of terdi ic Fiffgto nd ait <fat kwpaiwji 
1^ tbo lAtoo^uetioQ of Bew.m^b^fik Tbeoid oorfira^ 
IB not aboVisbed, for the foiNidatioii.i« Mir itffiikXititJmmfl^ 
ttanlialij the saoie. It iaidonticalia aU iti eaaeotial €«► 
atituent parts, and all its former Hghli are preserred m&i 
eonfiniied(12). The change of oami dMf Mfc ighiigi iia 
m^md rights apd £n»chiaea(13)* 

By. the fewsk^timh which separated ^lU tmt^ kmm ikm 
British empire, all the povers. qt, the Bcjtiah gotenuBeal 
deTolve4 OD the Statefi. The lifgislatim of i»e»^ITsisqp 
ahire^hen b^cape clotbed with all the iNiirerAof lM|th..idMi 
king and parliament averr these pfdi^Uek iMtiMieni» . : A| 
whom then did the title to th^ prop^ty of thkh^lhtmUU 
If befote the revohitioo it was b^ni^UtUjl jrofted i* wp 
private iodivid«abor corpfirate bo^jf) I da o^ MM«Mtth«l 
the rerolotion diyeated U a«d gave it tw the st^te. B«t i| 
was not before vested bm^ficiaUnf m the tmstoM. The wet 
wnqoesiiooablf belo^^d to the people^ of W^w^B hiiBf ih y^ 
who were the cestai que trust The hf^f^ eMute vaa-jlK 
deed vested in the trustees before, the revqhttio^ bj. v«ctM 
of the rojal charter of 17 GQ. JEUrt that chartfv waa; de«^ 
trojred bjr the reyolution, and the. J^al c)Stat^ eC cornwe fisH 
upoo thpse, who bf^ld tfa^ it^itaUe e«f4ie ; .epon tte peon 
pie. If those who were, trustee 4»r£ied on thf diiliie.dl 
the trust aft^ the revol^t^iw, itmiftii have;be«i aehjort in 
the power of th^ pepple« . If it he. aaid that the: atete^pnvi 
its implied ^asaent to the teraiis of the old. tiharter». ilie& 
it must be subject ta iM th^ termSi oi» firhioht it was |praB(a4 > 
andamong these, teibe-Oitbof rils g h mr eto th^hieg*: Bwl^ 

(12) 3 Ban*. 1066. ■■ i - * t i 

(is) 1 Sauud. S44. n. 1. UitreU'8ease.-*»iGo. Bepu ST. 
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i^toaroMtfalicoirceuioDiit besaid^katfibe ciiaHer must 
lMife4>eeii io far medtfM ai io adapt it to the ebaracter af 
tteaewgovemineiiti And to tbe ehaage itf our chril instHii^ 
tiMM, tiiat isprecketyirktttire contend for. Tirese chrit 
iMtitatioiMi BMWt be m^Medaed adapted to the nmtatioaa 
^ aoetety and mamterfl. Tbeyhe\0o% to the pec^le,-— art 
Mtabliflfaed for their benefit,— and oa^ to be aobfect te» 
tteir authority. 



' Mil. Hop^rNtoH, ifl replj.—- 1 shall confine myself to the 
proper business of a reply, and think that I may even spare 
myself the trouble of a detailed and minute answer to all the 
arguments and observations which have been presented on 
the other side. If the argument for the defendant in error 
h unsound, it is radically unsound. The error lies deep* 
if is not hi the inference btit io the premises. It tsnot, that 
(he course of observations which has been adopted by Mr« 
Attorney General and his learned colleague has soraetimei 
detiated from the settfe4 and deep^wol-n channels of the 
law. There is, as I imagine error at the fountain. The 
W%ole argument proceeds on an assumption which is not 
warranted, and cannot be maintained. The corporation 
created by this charter is called a publick corporation. Ita 
members are aaid to be puhHck officers^ and agents of gov'^ 
eminent. They were oficers of the king, it is said, before 
fte revolution, and they are officers of (he state since. Bat 
upon what authority ia ail this tdiren ? What is the acknowl- 
edged principle which decides thus of this corporation? 
Where are the cases in which such a doctrine has ever 
jprevaHed? If o case, no book of authority, has been, or can 
be cited to this purpose. There id said to be no r6yal road 
to geometry, but here would seemto-be a royal road of log« 
fek and of argument, (bi^(h^ defeiidatlt taking at once for gran- 
ted, every thing that is disputed, makes his progress to the 
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ettd of his case, witbout the least po9sUite obstnietiop. fir* 
ery writer on the law p( €orporat|ooi, aU the cates id law 
and equity, instruct us that coHeges are regarded io law^^ 
private eleemosynary corporalioBSy especiaUy ooilegea fowd* 
ed, as this was by a private fouQdei;. If this sealed priiif^i«' 
pie be not overthrown there v^.tfo foundalion for the deCen^ 
diant's argumeat. 

We contend that this charter is a contract between the 
government and the members of the corporation created by 
it. It is a contract, because it is arrant of valuable ri^ta* 
and privileges ; and every grant, implies a contraet not to 
resume the thing granted. Publick offices are not created 
by contract or by charter. They are provided for by 
general laws. Judges and magistrates do not hold their of- 
fices under charters. These offices are created by pabticfc 
laws for ptiblick political purposes, and filled by appointm^ta 
made in the exercise of political power. There is nothiag' 
like this m the origin of the powers ot the plaintiffs. Nor 
is there in their duties any marje thfin in their origin, anrf 
thing which likens th^m to pubUqk poetical agents* Their in- 
ties are such as they themselves have chosen to assume^ in 
relation to a fund created by private benefaction, for chari^ 
table uses. These duties relate to the instruction of youth 
but instructors of youth are not publick officers. The ar- 
gument on the other side, if it proves any thing, will prove 
that professors, masters, preceptors and tutQrs are all ppliti** 
cal persons and publick officers i and that all education iH 
necessarily and exclusively the business of the state. The 
confutation of such an argument lies in sfatingjt. The trus- 
tees of this college perform no duties, and have[ no respoil^l* 
bility :n any way connected with the civil government'lif .tiie 
state. They derive no compensation, for their seryiMs 
from the publick treasury. Th^y are thegratuitoas adiaio- 
istratorsof a private bolinty ; the trustees of a literary &h 
tablishment standing in contepApIation of hw, on the. ^aftia^ 
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tbmcUtion ai hospitftk^ imd otli^r cbarities. It it true, thit - 
a^odlege in a popular senBe,i8a publick imtitutiony because^ 
its tises are pnhUck, ^itd its beoefita may be eajoyed by all 
who choose td eiyoy tbem. But in a legal and tecbnicsA 
s^use they are not publick institutions, but private fibarUies^' 
Corporations may therefore be very well said to be for pubn. 
lick use, of which the property and privileges are yet pri^^ 
wtcr Indeed there may be supposed to bean ultimate ref- 
erence to the publick good, in granting all charters of incor-. 
poration ; but this does not chai^ the property frdm pri- ' 
vate to publick^ If the property of this ccH^oration be pub*« 
Kck property, that is, property belonging to the state; whea 
did it become so ? It was once private property^ when was 
it surrendered to the publick ? The object in obtaining the 
diarter, was not surely, to transfer the property io the pub- 
Uck| but. to secure it forever ini the hands of those with whonn 
the original owners saw fit to entrust it. Whence, then, 
that right of ownership and controul over this property^ 
which the legislature of New-Hampshire has Undertaken tQ 
exercise ? 

r The idea that this is a pnbliok eorporitioh was taken in 
the court below. The decision in that court was founded 
upon it. II relied on here, and yet sdl the reasoning, an4 
every decided 4:ase refutes the error.' The distinction ber 
tween publick,political,or civil c6rporationS|and corporation? 
fcH* the distribution of private charity, is fully explained 
and broadly marked^ in the cases which have been cited^ 
and to which no answer has been given. The hospital of 
Pennsylyania is quite as much a publick corporation aa thUk 
college. It has great funds, most wisely and beneficently* 
^ministered. Is it to be supposed that the legislature^ 
might rightfully lay its hands on this institution, violate it^ 
charter and direct its funds to any pmrpose which its pleas- 
ure might prescribe? The property .of this college was pri- 
lE^te propei^ty before the charter; and the charter hap 
38 
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itfougbt DO cbaoft in «be otiore or tifl« of tkit proper! jr-. 
The school had exittod as a charitj school, for jears boforo 
tho c)iarter was grantsd* Dttrtog this time it wm mamfest-' 
1;^ a private ebaritjr. The case eited from Atkyim shew« 
that a charter does not make a charity more puUick, but on- 
\y more permaeent Before he accepted the charter, the 
foiuder of this coUefe possessed an absolute right to the 
property wilb which it was endowed, and also the righl 
flowing from thatof admioilteri :g and applying it to the pnr- 
poses of the obarity by him established. By taking the 
charter he assented that the rigjbt to the property, and the 
ywer of admioisterii^it, should go to the corporation of 
wMich he and others were members. The beneficial pur- 
HMO to which the property was to be ^sed, was the coosid- 
eication 'OO the part of the goremment for granting the char*' 
tfr* The perpetuity wbi^h it was calculated to give to 
tbe ch9rit}% was the foonder's inducement to solicit it. By 
^m char^r the pnblick faith is solemnly pledged^ that the 
arraogeioeot tbua made shall be perpetual. In considera- 
tion, that the founder would devote his property to the por- 
Upses beneficial to the jj^lick,. the government has solemn* 
ly covenanted with^him to secure the admioiatratiofl of that 
property, in the bands of trustees appointed in the cbart«r»^ 
And jei the argument now is, that because he so devotedc 
bis property to uses beneficial to Uie publick, tbe government 
nuiy/er Ukot rsasofi^assume the controul of i^ and Uke it 
out of those handa to which it was confided by the cbartev:.. 
In other words because the founder has strictly performed 
the contract on his part, the government on its part, is at 
liberty to violate it This argument is equal^ sound i»- 
morality and in law. The founder proposed to approprinle^ 
his property and to render his services upon condition of re- 
ceiving a charter which should secure to him and his anse- 
ctates certain privileges and, immunities. He undertook 
the. discharge of certaio duties, in consideration ofobti^mBC^ 
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'«:eriaia rightB. There are rigfats and duties on beth eideii* 
Ob the part of the founder, there is the duty of appropriat- 
ing the property, and of rendering the aerrices imposed 
t>n him by the charter, and the right of having necured to 
Umand his associates, the administration of the charity, ac- 
cording to the terms of the charter, forever. On the part 
^f the government there is the duty of maintaining and pro* 
tecting all the rights and privileges conferred by the charts 
and the right of insisting on the compliance of the trustees 
with the obligations undertaken by them, and of enforcing 
that compliance by all due and regular means. There 4s a 
plain, manifest, reasonable stipnIation,mixed 4ip of rights ami 
dilties which cannot be separated but by the hand of injus- 
tice and violence. Tet the attempt now is to break the mtt- 
luality of this stipulatbn>; to hold the founder's property, andl 
yet take away that which was given liira as the considera* 
tibn upon which he parted with his property* Ttie charter 
was a grant of valuable powers and privileges. I'he stale 
now claims the right of revoking this grant without restor- 
ing the consideration which it received for making the grant. 
Such a pretence may suit sovereign power. It may suc^ 
ceed where the authority of the legislature is limited by no 
rule, and bounded only by its iflll. It may prevail in thoso 
systems in which injustice is not alwajrs unlawful, and whert 
neither the ftfndamental constitution of the government sets 
any limits to power, nor any just sentiment or moral feeling 
aflbrds a practical restraint against a power which in its tb^ 
ory is unlimited. But it cannot prevail in the tJnittd States 
where power is restrained by constitutional barriers, and 
where no legislature is, even in theory, invested with all sov- 
ereign powers* 

Suppose Dr. Wheelock had chosen to establish and per* 
petoate this charity by his last will, or by a deed ; in which 
*e had given the property ; appointed the trustees ; provid- 
^4 for their succession, and prescribed their duties. Could 
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4fae legishitufe <rf New-Hampshire liave broken in upon {Mil 
gift ; changed its parties ; assumed the appomtment of the 
trustees ; abolished its stipulations and regtdations or impot- 
ed others ? This wiH hardly be pretended even in thra boWl 
and hardy argument — and why not ? Because the gift, with 
ail its restrictions and provisions, would be under the gener- 
al and implied protection of the law* How is it in our caae^ 
-Why, in addition to the general and impKed protection af- 
forded to all rights and all property, it has an express, spe- 
£ifick, covenanted assurance of protection and inviolability, 
given on good and sufficient considerations in the usual man- 
ner of contracts between individuals. 

' There can be no doubt, that in consideration of law a chil- 
ler, such as this^ is a contract. It takes * effect only with 
<^the assent of those to whom it is granted. Laws enjoin dtt- 
iies, without or against the will of those who are to perform 
them. But the duties of the trustees under' this charter afe 
binding upon them only because they have accepted the 
charter and assented. to its terms. 

Biit taking this to be a contract, the argument of the de- 
fendant is, that it is not such a contract^ as the constitution 
of the United States protects. But why not ? The consti- 
tution iBpeaks of contracts, and ought to include all contracts 
' for property or valuable privileges. There is no distinction 
or discrimination made by the constitution itself, which will 
exclude this case from its protection. The decisions which 
have already been made in this court are a complete answer 
to the defendant's argument. Terrett vs. Taylor meets and 
refutes all this reasoning. 

4 The Attorney General has insisted that Dr. Wheelock waa 
not the founder of this college ; that other donors have bet- 
ter title to that character ; and that therefore the plaintiff^s 
argument, so far as it rests on the supposed fact of Ihr. 
Wheelock's being founder fails. The first answer to this, is, 
that the charter itself declares Dr. Wheelock to be founder^ 
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^express tennfl. - It also recites facts, wfaidb would sbeir 
Ihnlo be founder, and on which the law would invest hiin 
-wRh that character, if the charter itself had not declared him 
'SO. But if aH this were otherwise, it would not help the de- 
fendant's argument. The foundation was still private, and 
whether Dr. Wheelock, or lord Dartmouth, or any other 
^person possessed the greatest share of merit in establbhing 
^he college, the result is the same, so far as it bears on the 
^present question. Whoever was founder, the visitatorial pow- 
er was assigned to the trustees, by the charter ; and itthere^ 
fere is of no importance whether the founder was one indi- 
idiiai or another. It is narrowing 4hc ground of our ar- 
gument to suppose that we rest it on the particular fact of 
Dr. Wfaeelock^B being firandfcr ; although that fact is fuflfy 
'Sestablished by the charter itself. Our argument Is, that this 
18 a private corporation i that the founder of the charity, 
i^ore the charted' had a riglitof visiting and governing it-^ 
41 right growing ^ut of thte property of the endowment ; that 
i)y the charter this visitatorial powier is vested in the trustees, 
^s assi^eeg of the founder ; and that it is a privilege, rigbf, 
and immunity, briginany springmg from property, and 
which the law regards and protects, aisi much as it regards 
and protects property and privileges of any other descrip- 
tion. By the charter all proper powers of government wte 
given to the trustees and this makes them visitors, and from 
the time of the acceptance of the charter no visitatorial pow- 
er re'mained in the founder or his heirs. This is the clear 
doctrine of the case of Green vs. Rutherforth, which has 
been cited, and which is supported by all the other cases. 
Indeed we need not stop here in the argument. We might 
go farther, and contend, that if there wer« no private founder, 
the trustees would possess the visitatorial power. Where 
there are charters, vesting the usual and proper powers of gov- 
ernment in the trustees, they thereby become the visitors, 
and the founder retains no visitatorkl power, although that 
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founder be the kiiig(l). Kvtn tben H tfiis coltege' 1^ 
originated with the goveFDment, and had been foonded by^ 
4t ; still, if the government had given a charter to trasteesaiiA 
Mconferred on them the powers of yisitation, and contrdai; 
irhich this charter contains, it wonld by no means fono# 
that the government, might revolse the pmnt, oierdy b^ 
ca5iise it had itself establislied the instiltftlon. Sach woid^ 
iiot be the legal consequence. If the grant be of privil^|es 
andiasmunities, which are to be esteemed dbjects oirdmiB, 
it cannot be revoked. iBnt this case is much stronger thmn 
4hat. Nothbg is plainer, than that Dr. Wheelock, from the 
recitals of this charter, was the founckr of this inatitotioB. 
It is true, that others contributed ; hut it is to be remcNa- 
bered, that they contributed to Dr. Wheelock, and to Ite 
funds while under his prirate administratioD and conteDal,as# 
before the idea t^ a charter had been aujj^sted. These 
contributions wer^ obtaSoed*on U^.seilieitation, and confided 
to 4t8 trust. The history of the ceHego evfaioes his seiij^ 
p^severanceaodabiiitj; aodit is not the kindest raluen 
which inight bemade for biaiaiidabb end uteful e:sertbo% 
4h«s to> dmkj to ilia name and chamcter the merit whidi bfot 
longs te them* 

If we hare satiifed the court that this charier numt bw 
^regarded.as a centriict, and such a contsact as is protected by 
<the constitutiou of the United States, it will hardly be serii^ 
^Hisly denied that the act$ of thelegislature of New-Hampshire 
impair this contract. They impair the rights of the «orp9- 
ration a% an aggregate body^ and the r^hts and privileges of 
individual members- New duties are imposed on the cor*- 
poration^ tbefundi^are dir^ct^d to new pnrpose^^ a con^ 
trouling power over aU. the . proceedings of the trustees ie 
vested in. a board of overseers noknowate the charter. Nine 
Jiew trustees are added to tl\8 original number indirect hoi^ 
4ility with tfa^ provision of the . charter. There are cadics|^ 

(i)2Ves.8enp.«8.an*l.Tfii.rs; '' • ' 
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«d eft^Mial alttratioiis, whicli go to tltw the whole or* 
gMiu^atkm mi frame ^f the corporatioB% 
' If we are right in the Tiew, which we have taken of Ihiar 
eaae, the reault is— That before, and at the time of the 
grantbgof thiacharter. Dr. Wheebck bad a legal inteveat . 
ia the funds, with which the instilution was founded : That 
^ made a contract with the then existing government of the 
alate, in rehtbn to that interest, bj which he devoted t^ 
uses beneficial to the publiclE the funds which he had col*^ 
fectedin consideration of the stipulations and covenaats, oa 
the part of the government,, contained in the charter ; and 
that these stipulations are violated, and the contract im- 
paired bj the acts of the legislature of New-Hampshire* 
' Some observations have been made upon our dients, by 
ttie counsel of their opponents, wUch,^ however they might:' 
have suited the meridran of some petty court of quarter 
iiBSsions, most have excited, in this place, some surprise, if 
not disgust.'-^Tfaey are unworthy of the occasion ;. they. 
*e uBworthy of the dignity of thb tribunal ; they are im^ 
iporthy of this great and momentous controversy ; they are 
mworthy ef Iks eonsiiel who have urged them upon the twn^ 
n€|t the attention of the court.— We have been toid that the 
trustees of the college chum their rights under a royal char* 
^r ;. that they cMog with fend affectioir to thh origin of their* 
power, and disdam to hold it from a republican legislature. 
Nothing but kings and* noblemen wilt satisfy them for patrons^ 
and privileges ; iriiile the independent representatives oC 
ilke fireemeo of New-Vampslu^e are tontemded and reject- 
ed as the source of their authority. — What can we oppose 
1^ such miserriMe efforts- to> sustain violent injustice by vul- 
gar prejudice; and ftep tip a bad cause by worse argu- 
ments.«*-Let theai go*— >with this^ one remark ;. that if the 
Merence between a royal and a republican charter is,, thatr 
the former is observed and maintained with a sacred and 
inviolable fidelity; while the other is to be the sport and. 
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play-tiiiog of poUical uilereiiiy capcke and ftclioD^ Art bm 
have the royal charter Ivitb all its odium; atad.oar oppo* 
nents maj enjoy all the pride and pleasure they can dei^a 
frovi the cooscioastieBa that tbej hold their rights from, aad 
at the mercy of the iodepeDdent representatives of the bee^ 
loen of New-Hampshire. — To my sense of justice notbh^ 
could be more unexpected or unfoundedy than reproach; of 
any sort upon the trustees of the college for their condoct^ 
on this occasion ; for the stand they have made in this 
cause; for, the generous and manly resistance they are ex- 
posing to usurpation and injustice, whether they march te 
their object decorated with the sceptre and trappings of roy- 
alty, or would establish themselves under the guise of liber- 
ty and republicanism. -^Heretofore men who have dared 
to expose themselves to the persecution of power, and to, 
encounter the protracted trouble and expense of an arduous 
litigation for the maintenance of the great and fundaoientil 
priociples of society^ in which they have only a cooMnon 
interest with their fellow citizens, have received the ff9&' 
tude and applause of the liberal and enlightened of every 
time and country ; and been held up as exaosples of patri- 
otism and courage. — Why shall it not be so in this case ? 
What interest have the trustees of the college in this ques- 
tion that you and I and every man that hears me has not ? 
What interest has the college^ whose rights they defend, to 
be secured here, that every literary institution has not? 
every religious corporation ; every seminary of learning ? 
To-day Dartmouth College falls by the strokcf of a New*' 
Hampshire legislature ; the outrage receives the sanclioB 
of the highest and most august tribuaal of our country; if 
this learned and honourable court, which adjudges that a 
charter gives no rights that ^te not at the pleasure of state 
legislatures ; and affords no protection to property io Btauak 
institutions, that may not be swept away by the viole^pce of 
popular faction, or the .caprice of annual or 8effli*anBiii|(law«- 
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The priiMtipI&tiilis wA^mniy md deeply ««l»br 
UdllMid) wkOfS^iallAaj whMt^ictim& will UMt uodep itadestray.^ 
U]gji9i!;^r; oria what ord^ir of suc^easion tk^y will be led 
to death.^^Iiet then the trustees of this ceUege n^ive the 
hoBOur that is most justly ^heir du&; the honour of suboui* 
tJligthemselyBS to dangler and trouble aod expense for the 
wispggrtpi the justice, and the law« and the property of thi; 
country; the honour of standing forth as the champions of 
learning and .religion so far as they. are concerned in secur- 
iDf ^be rights of their chartered instit^tioos, and the sancti- 
ty- of their pcuisessions. 

But our opponents, in their republieao zeal for the des- 
potick and uncontroulable power of the re|«eaentatives of 
tjie freemen of New-Hampshire, are too ifflfAtient for the 
^erthrow of all our royal iastitiitiona of learning and relig* 
iM, to wait the. gradual and uncertain nHyvements of state 
lagislatoces; who^ perchance, may now and then have some; 
^< compunctious yisitiogs of conacici^ce." — They have,, 
therefore, come forth boldly with a principle, which does 
all the work at a blow ; and whose extravagance can be 
equalled only by its pernicious and ruinous effects. — All 
charters ; all corporations, we are told, were dissolved 
by our revolution. — By severing the political connection 
between the United States and Great Britain, the pri- 
vate rights of our citizens previously acquired and sol- 
emnly vested, were annihilated; the property thus held, 
thrown open for common occupancy, or to be seized 
upon by the boldest adventurer. Can this court, can this 
country hear such pxetensions without shuddering ? Shall 
we be called upon to curse our revolution as a great fountain 
of discord, violence and injustice ; instead of looking to it 
with reverence and gratitude ; as the means of establishing 
an immense empire, in which the freedom and rights of man- 
shall be understood and mainta^neid ; the government of the 
law only acknowledged and the eternal principles of justice 
40 
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^M iHsBolTedtyjr Ae revbkitioii lE^In wImLI ^ream ef iMHiiljp 
dtd Ibis tnonstrotlis idea engemiter itadf in the bram^dFtiMMf 
gentltiney ? Wtiat deipeimtion would drive (heita 1i» gtm ft 
utterance lierd ;.aiid'#bftt^'delir!om ha» raised the hopeHMl 
it can nieel' a' A^meiit's eeunteftaiice from tire ewrt I it 
tfreaongh to fay.ibere is no principieef oarreirehitiontlfatfl6 
fords an J coibur to Ibis position ;* tbere is no dedrieoorflOfp 
gesfion of any tribunal in oar country, legislat^eor jadMUj 
that warrants it ; but that tb^ reverse is to be foufid -ifa Ibe 
ftOlB and records of every legislature and every court^of Ihli 
United Btltleek Gfairfers^gtaiited' and corporations created 
befoee tbe te<voli|tion9 bave,:fr6m.tiaie to time been recogsi*^ 
aed, ift sone way, bjr every stale of our unioii ; by tb^ 
courts, and by this court ; and it4s aot possible tb give a 
greater sl(jdek to tbs good souse, Ibe virtue and tlN»cfadiP* 
iM>ter of our -couotry, thsn would be felt by tbe establMK 
ment of tbis moat wild and pernicious pretension. 



Afler fhe argument the court continued tbe cause for aJt 
riscmenf. At the February term 1819, on the second iJay 
of tbe term,. Mr« Justice Todd being absent,, the judgment 
of the court was pronounced by 

Ms. Chief Justicjb Marshall. — This is an action of 
trover^rought by the Trustees of Dartmouth College against 
William H. TVoodward, in the state court of JNfew-Hau^p-^ 
shire, for the hock of records,^ corporate seal, and other 
corporate property^ to which the plaintifiEs allege tl^mselves 
to be entitled* 

A special verdict, aft^r setting out the rights of the par- 
ties, finds for the defendant, if certain acts of the legislature 
of New-Hampshire, passed on the 2rth of June, and oo 
the I9^h of Detember, )B1Q, be valid^^and binding ^ tbe 
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The miperiour court of judieai<|re of Itew-Qitnipshtro 
imidc^ 4 jii4gdi^>^po9HtiH3t.i^ffdict iw tk^i^m^^U 
mlmik^whfB/i^Mitm imn brought befiir^ 4Mb <0m h^ wrifc 

ftoft))0 ni^^ ^hUsh ike TQri^^««lMi9^ ^viol^e^Q €^il9^ 
%rtfoiPiiofitt^U«ted'ShiteB ? 

l^^al of ^ ^laje. i* to be revised;— 8^ ppipioih whicfc c^^^fiftf 
ffit^ itm^iosicey^^^pe ^filb^diligeiie^ ^ tb? ^iMUi^, wi 
t^,ifltcajrit3^, wilfc wi^cfa.H wimi S^jm»^,,r On aapf^ Ibwv^Hf 
iM^f&ipBa (bl&.Pf'^Wt Im expremtd the mi»M<KI8 oir<^umipf»^ 
$j||j%twi()^ ,^^l^^ Jt'f^Bpsroaxbeft t^« .^an»idei?aUoB of' lin^ 
^jinesU^in?; .[^ lism declared, tJ|#(t k |^, doi^iilMHWAi^ 
%4h4i1 U prQPfM»n«if\|i. lQgiiMiv,0 ^t.lai(bfr4mtr«r$r{:lollif 

f^^\\m^qthff£ ^^Jd^i Slates, ilmt;*f m P^WMbB^^^ 

<< the obligation of contracts." In tbe^ B^Qii&. ktsinmieitt 
thej^bave also ^^aict^, ^^tbat the judicial powef sbajt e^t^nd 
^^ to all cases ijO law and equity arising under tbe ^onstili^t 
tiqtn." On th^ judges of tbis court, then, is imposed tjlii 
high and solemn duty of protecting from even legislative 
violation tboi^e contracts, wbicb tbe constitution of our coun- 
try bas placed beyond legislative cpntroul ; and however 
irksome tbe task may be^ tbii is a duty, fr^m which we dare 
not shrink^f 

The title of tbe ptaintifTs originates in a charter dated the 
fSih day of December, in tbe ji^ear 1 769, incorporating 
twelve perstms therein ipentioned, by the name of ** Tbe 
^irrustees of Dartmouth College,'* granting to them and their 
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irtK^cefttors the otMl oorponl^ pri^^gW-biia :j[k]^w«vi4'tfiid 
ittfhoriaidg the troBteeSy wiif>are4o goT«m tbe i^olfege^' ^ 
fill up all yaeaBcieft, which m9j be created in tbrir-Mm^Jbtdl 
dy. 

* The dereDdant claims under three acts of the l^^idffttiricft 
rf-New^Hiimpshire^ the meet material 'of-wl^h wi^ p^toed 
OD the 2rtfa of Jaoe'1916^ ^id is eotilkd, ^ an act to ameiM 
^ the charter, aad 0iiUrge9 aad improve the corpNNition dt 
^ Dartmouth Colkge." Among other aiterdttons* fo^'tM 
rimrter, this act increases the number of trustees 'to tw^ntjri- 
one, gives^the appointment tdfthe additidhtf lilemberi'16 thif 
efteetetive of the irtafe; and creates a btfard-^^erae^H Mtk 
power to iDspect atidMcontroiil the most important acts of Ike 
trobtees. TWs hostd consists of* twenty -ftve persons* Tfeft 
{w^sMent of the senate, the speaker "of the bouse of repire* 
tentfttivoB- of^New^ampshire, aad the go^mottr imd litH^ 
teflant^goVemoiiir of Vermont, f&r thetime beiitg, are f»*%e 
imdbeFS ex eJH&lo.' The board is to be-completeii by ttit 
gorn^owr aaid>4^etineil^^New-H«idpsbif^> who^Me als^^ettf- 
pefir«red lo itl ittl Wi»iili|ies> wMeb'n^ eiiicbr. /The a^fi 
9(1^ Uik and 26th of December at^ erupt^Iementu) to thU 
•C the 37th *6f' Jane, and are prfictpally intended 'Ik) carry 
ttal act i«to^gJ%ef. ' > 

The majority of the trustees of' the college 'hate refdsed 
to accept this amended charter, and have brought tbla soft 
for the corporate property, which is in possession of a pcr^ 
ten holding by virtue of the acts, which have been stated. 

It can require no argument to prove, that the circutnstMA- 
cesofthis case constitute a contract. An application is 
made to the crown for a charter to incorporate a religious 
and literary institution. In the application it is stated^ tfaaft 
large contributions have be#o made for the object whidi^wtn 
be conferred on the corpotation, as soon as it shall be creal- 
ed. The charter is granted, and on its faith the property 
is conveyed. Surely in this trans^tbn' every ingredient of 
a complete and legitimate contract is tp be found. 
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»^<i#. ^Oh th^^fiMti^tat ffibiMl^teetfi y^^dtbtft Hie trbrtf 

to many of those laws ccmcerDitig crril in^ftlfli^fts^ ^wlit qfc 
hit]8t<thQt)g€> with «^¥cuia8tiilce9, md %briiii$dtt«Mf iCM^^a* 

l[|clHpr^&8ei<re good gpnc^md^nt^tlie :|)utti!bkf^|Qdgmeiltf-tifM 
««Hitrouf . That even marvMigetHi a odMMer^ ^^ its :dMgii^ 
tious are aflfected'b^ tUer kws r€spfrd|ifig^ idivorcfes. '^Vhit 
^fte chase in^the ^n8tittit%)h^ tf 'conslft^ednili ifsgreatehl.M^ 
itltfd^; would pNyfaAMt4hKS6.*(aw«. TfttenrirfJIinfeifeMd tmlhov 
itM dense, the dJ^#6^woaIAii0an*airp7ofitttti|t^uiil^v««trtidii 
jllViMrferenoe wHI Ml^ttHtenndt ^oncerm iff a itele^ iveiiM fjtl- 
i^<««sfiarily ^nd^miwMj dttitawrasi iMi»giihftaNnai«i M*dMr 
IMAiitable thtfte ^ef«^h»titi^iiBS, %hkbittf^^ 
^{frir^s6s ofiiM€mtlgovei»wiit^iind>wUcii|4Miiba(H^^ 
^t^poses, ciOf^fto:yAf!ywM^<VM»yb^Qktti^^ 
^itf'tbe fr&af^B «f theioMMtalieti teyiUhi«vdii^^|toirei«lattdiHi 

«Bit;Ue!rdi6 and-ao^tfepugiiaM to ite'ipneslri^^taMtvytheittefai 
<< timUvacV^ moA^be understood id ^^«oiwt^iaHt•dl',t^ 
TfaaiU must be omterttood all ' laleiidcd > loifulid against a 
power of at least doubtfiA liliiityv^^ ebttse of orfaicb had 
been extensirelj felt; and to restrain the iegiskilure in fit- 
tur<e from Tioiattng the right to propectjr. . That anterior 
4o the formation of the eonstifntioir, a eounse of* iegbktion 
bad proirmled ioMAnj^if not in all oftbestatesy whioh^w^sdt* 
«ned the eonfideoee of man in siao, and embafataed all 
^fteactiofis between iadt?idiHJ$, bj.didpwiing witft af#(b- 
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^mHm mulfWW Wy^ fwm>pi !l|fc ^HWWNWP^ 

fisktiirm irsre fe r bkM wi «< lo pm wjr kw innif^rjpyH^ 

property, under wbieh sofne mdNfMual could cNIH^Mitfrti 
fo sometbhig^bftoefit^iHi Mmi^ Mdq(ki«pii|oe%»fApfiM 
itt^jtheciHKitiltttfm milA iii€»a«feqotJtararfvq»hW«Of9t^H«lM 
Km, it may toiidiiined^ MdtMi^tihti^.4ea4M^ '••'Wf^f 

tHlmdrfc»t^i4m''ai(!fttaMrb-Aer/regid4aoii ofr«heiri)H« 
lai i lfc t faM, wlc^tfid for inlenifd:sfminioMit, nAl tfiUfc Ai»%t 
MKHbent ikey. ftaret^e^ m, iaabtitb Wb^) co0trtnied,f1My 
ttef ritriMfc^^ : 9tie')pf»(miott of fhei boftfftiMiQif nev^; MH 
MUadMerfftttMr/tiDeiBbracedfter.icoiHM^ ?l|lMff6 

tibiMi v«s^t)|liM{»er^^ or SQAifcl0lijeefrrif)faliifi,atfdfy«oBiir 

iMi^HMi beenttMtervMwir tefrmMH tlM^^gaiirArieUref ll^lfr 
gitrteHirelWl^itfale wlbe Mifcyebt^CdimreeiMi Ttowi^ifM 

WiberMl»'«rt#(«f tiM 0Kt(es boKMspMrfatt *m» l^«kw b^ 
^hbrnher^ OHplmi f iny «tate kgUnlnre j»|»ll pnwiaii: ««t 
'« H rttfB» g ^.mTrfa^ wahtrndiM, toi»iHniing inikeni pM t y! (to 

«noogb4» eiiqfritvvtvfaeflierwrth «iii«c4 MvonstGMitetL '• 
' ' Vk^ pk^knt kf thJi^Mi^ difkr ieet m general pvtnelpfei, 
le0B ivHheltnetMihttructmi mf the bonafiUilion Uk Hie abi» 
etraet, lhi» on: the lapptiflatim x)C th^e prinoipies l» this 
eaae, Md on Ihe^ue fomitnicCien of Ihe obarter of irs^.t^ 
Tiiia is the potnt^^on wiikh the canaaettenliatty dipcn^ 
K the «ct-of ineorpovhtloB be a grant of pdMcal poarer, Wk 
create ncli^ilinatiliieion to beennployed in the administra^ 
lion of the'goTennnent,<Mr if the Amda ofthe eoHe^ bepib&^ 
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«rt% M #lri«k IIm tog iiMiit^ «f ^MMte. miiy M^ 
fOidHN^Wte ]««gitteil^ tuimieirakied hy a«r IMMIm itf 4t» 
fWm^ittfeeed b/ the cMtttfMioQ oT^Im UttUii48kil6«^ 

^m,tim(MxQtibe cfantr^;^ tftiie dMon -hive sDpiMleJI 
for tbe fittture di^posHimi and managenieiit of tl^te fttadt kt 
it» jBftnoer prescribed bj fbemselvea } Ib^reimajr* be diercr 
difficulty ki ike ease, aMMMigb neHbet- Aeytlrsoiii^4vb<i4aT* 
m^ these st^nlatioiiSy Mt tboscyifor iHiose biiileittbey 
wme iMde^ should be plvtfes to the ch«^ IImvci, mha 
are no fongfir iatctesldd in the property, \my y^t retabi mcb* 
w interest in Ub preservatioo of tbeir own arraogeaents, a» 
to Jiare a right (o inaist,. ikU those arrMgefneois HhiM bo 
INM saere^ Or, if lli»y ftave tbfeSMdyoa ditif|tpegr6d, it 
bocomes a sabjeet eff soridos itad anxioos ititftitfr wlietbear 
those, tPhook fliey hare U^y onpo^Md^to repiosesi 
Aem :fereTer,. may oo2l assert aM tho right Sy wbicib ^bey pos- 
8d«ed, wbtts kt boiiig ; wbdfter,. if tbey be without person*^ 
al repr^KntMi^esy Wb> may Ibot rajurcd by a violatioa of 
tbo compact, 4be tiNM^es be not so eotaplefely Ibebr 
fepffea«iitativos in tbe eye of^ the laar, as to stand in their 
place, Dot only as respects the goyemment of the coHege, 
bot also as respoctir the naintenanee of^he eoHege charter. 

It becomes then the duty of the court most seriously to 
examint^ this cbarter, and to ilscertain its true character. 

Frcin tbe ioatrumeift itself, it appears, that about the year 
1754, the Rev* lEfeasser 1i|?heelodc established at his own ex- 
pense, and on Ida own estate a charity school for the in- 
attwdionr of In^ftms in the chriMian seKgbn. The success 
tf thfs instilotioii iMpk^d hhiti wtth^^tbe ^sigp of sdkitii^ 
«oatlrynitiQ<iii th Sk^attid f^r carrying on, and extending} hia 
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Sot ttiA ^Ikge. Tbey detercwed to .e«Uibiiah tbe n.il^np 
4le»ii^f t^ilFMi ill, the «ies^rj^|Mu$itf of NeigyHnng^^irfl i 
i^uifcititMUM b«iilft»IHVOft|td jgsLvo|imb(e,for carrjMig^^ 
fgigi^aKditfiqtn »KBOiig.,thQ Xadj^ pf^ ^ also for Kf RU>tiw 
kftTMOC . afOAlK ^ Eoglish, ai^d tbe proprietors ia»^ 
Miglibwjrbo^i^asj^ made l^^ge.offips of laod pojcp^^jLioa 
iMttiMI fs^Hee^ .#b<>Htd tbiy^ be, pla4;ed« Dr. Wh(»i^ 
tk0m Hvltfd to .ttn^^rovrn Cqc w agt of wmr^ocytiDi^^ .1^ 
*rt9i9liM«d,4be Mpediapcy of appoipUmr 1^091^1, wl)om ||f 

b^^^ iMfiJif^w'^^l pm^.^^M^^^^9 i» 4«srii(p^.|^ 

lQMfalls» t0^4b» {HVPg»Vl 1¥W0!«^'> ''Mc<Hi8id^^^r- 
^ rfi ,rtlfliiWir^t>^'' /* f^»^**»A i^4ucation and in^n^l^)^ 
<' tl^e youU^jijif tbe lodiaa (ribe% &c." \* ^d also of Jg^^nyj^ 
jmitb^^d^f <ltt)fi^5>" tbe cbafter was.granted^.a^ibe 
trvsl^Bi i^ J>p;|Uno|itb CoUese were bjr that name cr|^j^ a 
4j4^y corporate^ witb^ powers/or ^Ae u^e (//Ae sai^ coUfjj^ 
^acfittifQ real and personal property^ ^^^^P.P^.^^Kfi^ 
deat^ tuUv^fif. a^d, otber officers of t()e college a|u;b l^i^i^ 
as.tbey shall allow. 

, The charter proceeds to appoint Biea?e^ Wheelocfc <Jihe 
ioimder ©f said qoUeujc," president thereof, witb pq:g[fir bj 
biis Jast will to appc^int a suceeasor^ who is to contioip in of- 
fice, until disapproved bj the trustees. In case of yA<;a(iff, 
the truf (ees may appoint a prefideot, and in €Mfe,^ qf t^ 
^^jng.qf a president, the senioc prgfeasor or tq^j^^dc^ 
.§^£gfthfi trustees, sh^ll ei^prfiA^ the office, until mjjfgwt- 
:«Mot ^i b^ uijide. The trustees bave^poffer ^MNMW^ 
i^ft*4i#£lsY*.IW9<»SSWW*J^*'^#^P^ otherjli^cfrsi ^ tp suf- 
ply any vacai}c|es^ y;^**^J^9^^7 ^^'.^^^!^^% ^^^ own body 
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MS 

Iff *i^ltkf'^f^tll»Mimi' V^^ ; iMlaiso !• 

jii < i^un ii i », br il uM t g at; lUMiUiN^' ftp IkbfSdvliraiamt oCllii 
r ttot ><ii igpugmrt l» iteiipt rf Qwit 
^lyefNeiMg— iiifcui md itotiiiiliii^ n^ pwar 
Mio»fteedi«l of b» ■ftciiitiy c i MaAuMotii ia ffci^^,r«ji 



1klirelMr^i« wfti- wriiifMdl^ Md ft» iHiflil; .hiifc nil 
iM per^i&ri^ wiiicli Ii«dltee» crati«MMNbr te^hmeil of 
Ike toHage^ was cosrejred toy Mid vetleillQ tho*«6tpv«io 

FrSmil^ brief ratltW4ilflM otMt WMtM fMtooftlM 
eiiftrteryitkspparMfythdttliefiBiidtof tlie cdhge oiniirt i 
•d eofirelj of prltate dMmHem; It is peilNipv nt very kii^ 
portaBt> wlio were tMdoift^M. 9lwprol«bili#f ii;*flittite 
EaH of SorliMiifli awl the o^r trnaleoa In B agi w id w^ns 
W^%i tke letrgoAt conlrtttttors. Tel Urn legal coiohgie^ 
fhnn tte f«:ta recited in the charter^ hmM prdboHf 'bo» 
Hiat Dr^ WheelDck was tlie fcuAderof tfco ciBagji. 

Tfae Origb of the inatitotim wm^ wdooMedtjri tke indktt 
charity sehool^ estflUflihed by Ihp WheebtkAt Immnk em 
pense. It was at im-ifiataiicej and to enlarge lUi achod, tkiil 
contributioBB were aoMcUedki Eo^l«id The peiaeiiioiMtkq^ 
these cosMbiiflotis wee Ms agent ; amd iht tviistoea» wbo r^ 
ceired ibe money, were appeiAled by^ Md acted ander Mi^ 
authority. It is not too mnch to say, iMit the foods weM 
obtained bj" him, in trtait to be applied by kirn to the piirpo* 
ses of his enlarged school. The charter of fncorpcvatlw 
was granted at h» instanee. Tke persona named by him ia 
Ms last wiH) as the traalees of bis charity aehdol/compoae m 
part of the corportftfan, and he is deda^ to be tfie feted- 
er of the coMege, and its preeklent for HCt. Were tke mh 
qtiiry material, we shoirid feeleome kesitatkNi hiseyiog^lkit . 
Dr. Wheelock was not, in law, la be e^naidefied astjkAfoap* 

41 
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tMttUi Mlhg* Mi.r«i% 0tido«ed. bj^ 
vIhi iHNie bjUMaod lliair fiMb-.f«c 
the dviilmiMlilpMJMMig tte I 

jliMPioftht ttttort sie drawn ;, and tlieM 

Urn M*|i Aif'»f.;iim»iKn toih^ tflfMlfali. Itj 

Ob its obfftGfi tlMq^on it a dU&mit cbarnder ? ▲(•liM 
■iiiilliliuirf iMl gnileruMiit^ and . |MfiMr«i«g ^Ij^tn 

w^imrfMBliM^fdiirittd IvjrtgD^cnMteBt, ud plaodi «itfi0i^ 
iViier its iwMiiilMMaMMfe oIBims «f iNrit^ «mIiI^Imi 
prtflicfcofficaMiy i i B e i MJJ^ ^mchahtly to gdmnHSMMmii- 
trill Aaqrvt 'BMik Dartsioiitli Ooiitge smIi^ s» iMMh 

lite |«rpmcs «C :«dA«itipp 9«i;MsanIj Imp 
Miaieiwa!&f4ile4iiMH^I^fM»mM^la9oC.tte ^^w^tiowt 

>^;]mM#r WheetosMi 4he ktep^ f( bki cksri^ sdiMipJA^ 
^aifHjpig.lfaiifadiuttJ&the«rtot^f^^ mod immmkolj* 
ftlmm^Mti$lmmi^ ^^n%% his lomm exjpMie> ud e« Iks iMrf- 
t;€«itrillotio«s€Clhe ctlisitebkr omUI s^^reidgr bii» 



(iVl Black. Comm^48l. ' ■ 
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<wai tliv ^wwt y|q^ia*telli# pitf|www#f tdatrtwi^ Wii^w» 

|p.««i«i If tli€ MhiMtioB-of (h^jwlb.ofWBMm( 
90 dwiijs was wro«i|^ in Im 4iw« 
Ipe of Ui ^iM. QMfcp 
t^ fiuids i^oBlfibifled bf pibenw arhMi tlielnirtM»iBfi*if 
|wd€slabUftbe4aB€lMiolwitliPr. W to t hA ^t k» bead* 
$iA pfWMOwtti lobfapiuui bto. « i »i|ttpt » tb^wMWfltiH 
hftre^ew pritate tutors; and the fkok^ tM tb#|r iPfw^m^ 
pl^j^iolbe edMatiM of joulb, eoald BO^ bavt C9inw«» 
^ tbem into poblu:ki^lcer% coocoriMd ini^adnaiwtiitgitiog 
^pdriiol^ dutiMyor baTe^vm tb« liqpiM^ri a«if|btlc^iii* 
tmibm i^ (be nanag^nieBt of tbe fiiiMJU ' TPkm tfiiitof%.k| 
idbwKi c|ur^ tbat fiiod w«i ptafcad kj tba lapulribilwii |f«iM 
iwirebaeo perpitted to eva^te tbaiff im^ mmmtrtmk^hf 
l«gi«bij|iTf antboritj. - v* f 

WbBoa^, tbao, eaii be derivM t)ie idea, tbat |>artpp«lk 
Collieige:ba» become a. publicfc iaatitiprtioQy ao^ ite ivgiAktm 
yqbiick office<B» efftfyr.iring powera fjenferred bf tfcapuMMfc 
ler pubUcfc objects t Not fireaa tbe aopree, irbevea iie 
luois weire drewo, for its leundfltiaii it pwreljr prii^ate uA 
eleemoajnarjr. Not Cram tbe appUcatioA^ pf tboae limde, fist 
nnmej majr be given fin* edueatioe, ^d the per«OQa,reeeif« 
ing it do not by being employed 10 tbe edueatioa of joutjbi^ 
become members of the civil goverament* Is it frop jb^ 
met of incorporation 1 Let this subject jbe mmdered* 

A corporation is an artificial b^ingi invisible^ iateQIEiW^' 
ftod eyiajing only in cootemplatioaof law. Being the amv^ 
<%eature of law, it possesses only those pfof ediea» .spbacb 
the charter of its creation confers upon it, either expressiy, 
or as incidental to its very existence. These are such 9^ 
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mMp|iottirflMttcale«lit»dt« elbel tba objMl,^ l«ft# 

k was rrettcd. AtDOBg the bkniC inportent ore liiriunitlM^ 

•fid, if the •sprtisftba sn^ be allo.wed,itfi lvM hM Jig f i ftn^ 

#rtiei, bf wbidi a pefpetnat^nceetsMKi of many fWMMMM 

cgosMere^aa the ftAme> and maf aot at a m^ irttddti i t 

QNiej eaable a corperatioa to raaai^ ite ^vn afy fn, aariN^ 

lvpld(NN^p«ft7withoiit4h6 perpteriaglntrieaeiea^ file liaitiwi. 

am and rndtastaacsaaiitfoCperpatiial eo»reyancea fe r fl le|wi ^ 

jpoM ef tfaiiteMng*il from head «e haod. It k chieflj ftr Oe 

purpoae-af clodriiig bodiaB fotmt^in eoeeMrim» vith^'ftaai 

qualities and capaeMieB^thatcerponitiofitiraie iiiTeiitedy atti 

eireiD oae. By these OManSi a perpetual auccestion of ki i iitMl 

vata are capable of acting for the promotion of the particffeir 

object^ like one immortal bemg* But ffaisbeing does not ifci l t 

hi the civil goTennnent of the eotmtrjr, unless that befti 

the pqrpoBe» for which It was created* Us immortallrf^ifb 

isore confers on it political power, or a political cbaradir 

4ban immortalitf woidd confer sach power or character* M 

enatnrd person^ It is no more a state bstroment, tbawt 

natural person zeroising the same powers woold be» If 

then a natnrri person employed by indiTidnals in Ae eAia^ 

ti#o of youth, or for tl^ gorenuaeat of a seminary, in wUiit 

ironth is educated, woidd not become a pnblick officer, »bt 

considered aa a member of the civil government, how iaf^ 

fhat this artificial being, creited by law, for the porpoidr^ 

being employed by the same indiridoah for the saflile'po^ 

poses, should become a part of the civil government of ^ 

country? Is it because its existence, its capacities, its pow* 

era are given by law ? Because the government has grveih 

it the power to take and (o hold property in a parficnhr 

form, and for particular purposes, has the govemment I 

consequent riglxt substantially to change that form, or fo vsr 

ry the purposes, to which the property is to be applied* 

9^his prmciple has never been asserted, or reeognined, ait| 
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•i fitpporte^ hf DO avflAfrit^* Ciui' ft Petite 'itt fitom r«i* 

Vbe objeefr for #bieli a eorpbration is created, are nv^ 
^rertalt j racfa, na the ge i rer rt Me i ft whhea to prbiAote. ^'&dief 
«re deemed bettefiieiil to the coeiHtjr ^ and thit behefit con^ 
Btttntea the eonaMerattott, and in meat cases, the sole cooaM- 
^n^en of the grant. In most eleembsfnary {nstifafMn^ the 
.•faject w6iM be diSarit, perhaps nnattahmble, wMiont the 
a^ of a elmrter of iaeorporfttfon. Oharttriile, or pnblict 
l^[ririted WdMdnala, deatrous et making permanent appro- 
imattona for charitable or other useful purposes, find it im- 
poeifible loeKsct their dea^ aeelnreljr, and cerfaiblj, ^ith- 
-ofk an incorporating act. The/ apply \o the gofernnient, 
•late their beneficent object and offer to advance the money 
Mceasarjr for its accomplishment, provided the government 
wffi confer on Ae mstmment, which is to execate their de- 
iri^, the capacitj to execute them. ^Tbe proposition ia 
fBonaidered and approved* The benefit tQ the publick is 
conmdered as an ample compensation for the faculty it 
confers, and the corporation is created. If (he advantages 
to tte piAIiek censtitlite a falf compensation for the faculty 
it gh^ea, there can be no reason for exacting a further com- 
pensation by daiming a rightto exercise over this artificiat 
beit^, a power which changes ita nature, and toilches the 
fund, for the aecnrlty and application of which it was creat- 
ed. There can be no reason for implying in a charter, given 
for a valuable consideration, a power, which is not only not 
expressed, but is in direct contradiction to its express stip- 
ulations. 

From the fkct then, that a charter of incorporation^as 
been granted, nothing can be inferred, Which changes the 
character ef flie institution or transfers to the government 
any new power over it. The character of ctviMnstitntions 
does nc^ grow out of their incorporation, but out of the man- 
ner in which they are formed, and the objects for which 
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«d on tbmr b«iag iiM«rponited» kmtim titair I 
■mntf «f fwwMNVtt «M»M<fiv- itoiirariMM*. 

r W# art Best M t9 ilie fiqiMr* for wtWKi INa#i|- At 
y^optHy, given t^ Dartimiilh C^UcgK m»* WMr«4 ? IFIir 
ONioftel for tbe deleii4»il ha^ u»itled» UMii die- hi»ti<af 
injtQjrestiiJoU^pMpteiif N«»4iftia|i0biie. The etMirliir 
aCter reciting the prfliaiNPMry ftiwHr o, vbi«b li|i# l^|ie» im 
keo, and Ibe an^iealkMi for m aeA of iiwai»et#lte»r pw i 6 iiii 

^ isesr And hewg. wiHifig to aM««nise 4ke lMdjiMfr^4if# 
^ GbariteUe .detNgfi «<^ «pittad9f|g «ltiN 
^ tbe 8«tVBg6» of our AQ)erieaP>it]UafHeiNi|4|o4 * •tjo t iW I'ftf 
<* best i»ean» af ochiQAtMO bo iMHUHbo^ 10 'Mur p iwwfb i i B O ^ 
«< of New*fiMip«bm» for the be»6l of «|U1 pwo y i>o w ?<»' 
«<ofQuripecu4grpeeAp*" I>o.ibese exprewooe beeteif dip- 
New^HmiMsbire ^njr mchiBim right lo tbo profM^l^ 
tbo eolhfge, anjescbMive intetfat m tbe leboiMrf of tb^^fe*** 
fefiBoeftl Qt do ibej MMeiy indfoato n, wiUiago^Ki tibal'- 
Neir-IfatofwWre ibonM e^joy tboee ediretitegefb wbWt pe«^^ 
suit to aM (rom tfae eeleUnbcaent of a soeiioacj of ieemUig ' 
in Ibe fieigbbou^beod ? Qaibtaiiekit iretbiab k jmf miMW ^' 
to entertain aserious doubt* Tbe irordi IfaemeelrevjaM^'' 
plained bj ibe context, jodioale^ lhattb»'<f b^weftHq lee> < t f 
(or tbe province" in that^ wbiebs derived fpom ** L e a li 4> lia b '»' 
ing the best Bueaoe qf edoca^^ tbereiit;'^ tbat kk Smmm*- 
tablisbiiig bitbeprovtoee Oectmeoth GoUqgefas coti«Litola4^' 
by the oberter. Biilji if Ibeae laarda mmU^m^jsi/mihicmM 
admitof doubt, ibat doubt ia .teniplelal^ aaosfVodbiF an «o^ 
spection of the entire instrument. 
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•Ante ikk/mimi af ilie 4aaiMrsyiet«v eeflttflttltd a immibm 
fifiHiwr iinirnnii mMpfpte^iim of^tfir ^Miliul M%<» 
im^ttfuig 4ii« saviqpt^ aad -tfte diMeantmtim ^f iuoftit 
tmtmMg^ wmmg i\m 7»o«4b>6l4fee (mratrf, were the «TMr4 
eA and the erie dbjei^ <rf tbeir coaMVetieiit. fit 4lMn0ir 
»ayiHampakita-WHiM|MHitwiyite ; bot^thi^s p«itteiritP 
«ie»Bfal8ive,.iraaiiileadedfiMr bar. BTenthe site of tbar 
eelk«e waaaelected, nel for tfe aahe IftC New^flhnipdifaltt; 
llrttbutfiWif k wa» ** aieat aiAianrioat tfe the great ends'ni 
im^" md baeaaaa liberal doaatiettfi ef ktod wene joflbred 
hg, tba fir^pfjftaM» qb- eeodilioni tbai Mie iosiittitieii sfaould* 
|(^.J|ib<^e eiiablisbed*. ^Bbe r^radnaittagefi frota tbe loca^ 
tiM 9C the eell^e^ ace^ periwig nal laaa eoMidefable 1^ 
tboie 0^ tb# «afW4baii te tbaaetoa the east itide ef Gonabe*' 
ti(ci)t(iviif. ^^Chia^slaiMe wbieb e#dM(tii(ea tbe tiiearpecatioii^ 
^it^^BS^^^'^'^ ^J9<^^ wbi^ k wdMrnmh^ declatfes 
t)^€^^j^s U» b^ tbe iiii4|Ht|t»a ef Hie: ladiaaii ^ aad alM 
afjSfWlWiyettlhi and wf eOnra*^ Be that tbeebjecto^ 
tbe CQotribatoni, and the iaeofpecati^ act w^ie lb»aa«e ; 
tibaptaay^tiwjoC eluaafuwlis aad ef edaealtea iseoeiaHy, 
«at theArtaiaaJa-of Bteir^ H a a tpi hi re patticeiariy* « 

Ftmalbia reniew of 4p ebartar« U appeara that Dart« 
aMtttb jQett^flgi je ae. eleea mi f aary kiMitiilieBy inaei|ioraled 
fiuUbe enri^Mfe of |N|i|mtitati^£ the afipUeayeiief the hmmif 
idik%4tf¥^t^^9T^(^ciS^ of thai bwplgFi tl*^ 

ita.tl!;w4^«f l» gonnfiiiiiiaBr^ arere etigiaal^ namad bf the 
CMiQ^^Md pyaatod wUb tbe peepee of pevpeteatieslheei*. 
adj^jr^^&atlbas^ fire set peMickeflkerB, a<^ iait a citil in* 
>iifa»MWbipfltjttf<ipatie|t m tba |idcuBialrati0a.ef geyarooiai^ ; 
la^^kfi^mtj fcheelrar a iaarinarjr ef edfeatieo, laeerporat- 
e4 dtailhii pptipffiratien of itB prefeaty and Hie perpetual 
amliratiaa of 4bat;{iiopeiiy te the efajecta ef ita cieatioa. 

.iKt^Mtmktmm wiwaiai to bat aesiUere^ ef aMrareal He^. 
Ikmitw m ^MA mm 4wl^^m baw .eat«iitabM» 4baa en. 
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all tlMt liiM.bMa ^Umd. The fcmwlewi* tf tto, c»l%e^ 
mt least tbctoe^ whose cealributiMn trece iamiNiiqrt hinre pftrt^ 
ed withibe {mpertjrbeirtowed.itppii it$ sod th^repnsmitt- 
fives have DO intepeet ip that property. The dteors of 
hmi ere ^pielly wkfaout iota'est) S9 leng as the corr^f^ratio& 
shsH exist. CoxMibty^be found, tbey aore BflMjfected bj- 
esy idierfttioQ in Hs cMi|tHiittpn,wd probaUj regerdleseef 
its form/ 6r evin ^f iU exis^ence^ The 8tudeirta>ave fliiol«t« 
^aiid Do'iodiTldual ameag our youth has a vested interest 
ia the iRstilDtioD, which oib be aaserled in a eourl ef jMtice. 
Neitter the ibubders . of the eoltege, nor the youth, for wkimt 
benefit it was foueded, eemphun of the alteration ma^eisMa* 
eharter^ordiiBk themselves hgured by it. The tiilrtbq i 
aiene.eoraplaki,;andth^4f«n8|eH hete ikr benefidat ivIMeal 
fo be protected. Gair this be such a dontraet, as Utos ee»- 
sMi#ni jirteeded to withdraw from the power of state k^ 
htfoe ? €oolraets^ the parties t0 wtneh teve a Te s ti J l l iewr 
iekd^terefl^, and those euty^ilfeas been said, are tileieb^ 
jects abottt wiiieh the consDHftfon b soticHooi^ aadto wWbk 
its proteetioD h extended. . . . . r. w^..i> J: 

The eourt hm bestowed on this argiOBeat 
iiberate coasideratim, and the resok Will t»e 
Wheeloek aetfaig for himself, tfndfer those, who i 
ttation,*1iad made contributiMs to Mb scbMl, 
charter, 88 the instruflMit which shoiitd enable httMHid^fl^il 
to perpetuate their bebeficeot httention. It was g t a a W^*- *- 
An araficial, immortal behg, was created bytfae ci«#% 
ctpaUe oif reoeiirl^ and dtsU^bating foreircr, aceerdiiig- Ift 
the will of the donors, the donations, which sboiild fte tmlkr 
to it. On this being, the contributioins, which hafbeet eel- 
lecfed, were immediately bestowed. Thne gtftawefeiaede 
not indeed to make a proitfor the domNpior HMcj^eiteil!^' 
but for something in their opinion of ioestioiable TiiiHi; ft 
semethiagjwhiolt they deemed a fuHefuivaleat §mllmmin- 
ey^ with which it was purclmed* The e otsH e ii ito l Ibr 
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itiixth they tiiipulated, is the perpetual application of the 
fund to its object^ in the mode prescribed by themselves. 
Their descendants may take no interest in the preservation 
of this consideration. But in this respect their descendants^ 
are not their representatives. They are represented by* 
the corporation. The corporation is the assignee of theif 
rights, stands in their place and distributes their bounty, at' 
they would themselves have distributed it, haft ihey been 
immortal. So with respect to the students, who are to de-' 
rive learning from this source. The corporation is a trus- 
tee for them also. Their' potential rights, which fakefi dis- 
tributively, are imperceptible, amount collectively to a most 
fmportant interest. These are in the aggregate, to foe ex- 
ercised, asserted and protected, by the corporation. They 
were as completely out of tbe donors, at the instant of their 
being vested in the corporatiod, and as incapat^le of bein^ 
assei^ted by the students as at present. " ' 

According to the theory of the British constitution, their 
parliament IS do^nipotent. To annul Corporate rights might 
give a shock to publick opinion,' which ihsit government ' hai 
chosen to avoid ; biit its power is not questioned. Had par- 
liament immediately after the emanation of this charter, and 
the execution of those conveyances, which followed it, ati- 
nnlled the instrument, so that the living donors would have 
witnessed the disappointment of their hopes, the perfidy of 
the transaction would have been universally acknowledged; 
Tet then as now, the donors would have had no interest hi 
the property; then, as now, those, who might be students, 
would have had no rights to be violated ; then as now, it 
might be said, that the trustees, in whom the rights of aft 
were combined, possessed no private, individual, beneificM 
interest in the property confided to then* protection. iTet 
the contract would at that time, have been'detemedaacreil 
by all! What has since occurred to strip It of its inviok^ 
'42 , • ' 
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tiHiiy f CircirmstMpfCQB bave not changed it. In reason, ii* 
JQftlioe, and in hw^ it is now what it was in 17M» > 

This is pUinly a contract to which tbe donors, tl» triMH 
tees and the crown (to whose rights and obKgatioos New** 
l^ainpshire succeeds) were the original pfirties; It is *a 
qijotract made op a valuable consideration. It is a cooft- 
tfact Xpr the security and diaposition of propertyw It is: 
a. contract,, on the faith of whifsh^ real and personal es*; 
tfk\f^ ti?s been convejed to the corporation* It is^ibeo a; 
contract within the letter of the constitution ; and witbki itH; 
spirit. also, unless the fact^ that the propertj^ is invested bjF 
the dojDors in trustees for'-the protnoftion of religion and ed^ 
u<;i^ti9n, for the benefit of persons, who' are perpetoal^ 
chaaging, though theobjects remain the same^ahaUcteata m 
p^clipiiUr exception, tafcihg this«(U3e o\^tof the pr^ifoitkm' 

(|Q^taine4ip.^^^<^Q^i^^io"- 

It is more than possible, that the preaarvatioo ctf tq^hta'oC 
tht? description was not particularly io^the view of thefiraoH* 
era of tbecod^tituUdn, when the clause under coaaideralioa 
was introduced into that instrum^t. . It n probable^tbat in- 
tipucCerenpes of more frequent recurrence,^ to which the tempta- 
tion was stronger,^ and of whiph the mis^ef was mora ej^ 
tensive, constilu^sd t^e great motive for jm^osing this na^ 
sli^icti^ on the state legslatures. But although a purticsK 
)fHr,.and a rare case may not, in itself, be of sufficient flEii^i« 
tade^o induce a j^ple, yet it juust he governed by the^rule,* 
when established, unless some plain and strong reason for eii- 
eluding it can be given« It ifi not 'enough to say, that thia 
part)culai^ case; was not in the mind of the cofive»tion, ' wjfame 
^ article was jFfamed, nov bf^lhe American people, . when ik 
1lt9'adppted> it is necessary dogofarther, and ^ aoy tiiat,- 
ha4 this particulap case be^n suggested, 4he language wouUh 
liaveheea a^ varied, as to exclude it, or (t would have beer 
iiia4e fi sp^^ exceptioB* The ca^ being within thtf 
words of the mle,^ must be within its operat|oD likewise, un- 
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tot fiieve be tomettaing ui IIm Ut«ffftl cofiftlfHttlw fto oliiri- 
^uslj ^fosurd, or miseiiievoiui, or repognaot Id the genet«d 
4i|pirit of tte aostrunaent, as to justify those, who empiMMrf 
the oonstilQlion in making it an e&ceptioD* 

Ob vbatsafe and intelligible gronod^an tliis ese^ion«land« 
There is no exprestten in tiie coBtlitiition, no seotiin^it de« 
leered bjf its contemporaneous expounders, which would 
justify us in making it In the absense of all iiuthorily of 
Ihis loind^ is Ihere in the nature and reason of the case itiisif 
tiMt, which would austain a constroction of the constitution^ 
«ot wamu^ed bj its woi^s? Are ^contraete of this descrip* 
ikam of a cbaracter to excite so littie interest, that we must ex* 
ickMWthem from the provisions of the con&tj(iition, as being 
•Mwortby of the attention of those, who framed the! inatru^ 
ttent ? Or does publkk policy so imperiously demand their 
jreoraining exposed to legislative attention, as 4o compel us, 
fOT'ta^r pennit us to say, that these words, which werein- 
lrodu<sed to give stability to contracts, and which in Ibeir 
piam import ^ompreh^nd this, mu^ yet be so construed, as 
to#!&Gludok? 

« Almost all eleemosynary corppratipus, those which are 
oveated for the promotion of religion, of charity or of educa- 
tion, are of the same character. The law of this case is the 
tew of all. In every literary or charitable institution, un- 
less -the objects of the bounty be themselves incorporated, 
the whole legal interest is in trustees, and can be asserted 
only by them. The donors, or claimants of the bounty, if 
they can appear in court at all, can appear only to com- 
plain orthe trustees. In all other situations, they are ident- 
ified with, and personated by the trnstees i and their rights, 
are to be defended and maintained by them. Religion, char- 
ity,, and edbcation, are in the law of England legatees, 
or donees, capable of receiving bequests, or donations 
In this form. They appear :n court, and claim or de- 
fend by the corporation. Are they of so little esttmar. 
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4lM in tbe Uoitod Stelae, thtt cmrtraitla fi»r Uttir iMMil 
wmt be exoteded from the proteetion of words, wUAm 
0mk Dtttural impofft inekide them ? Or do tiiiA eoiitoGte*ie 
eeeeesarily require new modeHiog by the aathority of the 
fegtslalore, that the ordimury rtrtee of conatnictioB mwil *e 
disregarded in order to leave them exposed to l^islatrretf 
teration ? 

AH feel, that these objects are wA deemed animportwil'iQ 
tto United Stat««. Tbe interest, which this case has ex- 
cited proves, that they are not. The framers of the constili- 
tion did not deem them unworthy of its care and protoctte. 
They have, though in a different mode, manifiested- thdr «• 
spect for science, by reserving to the govemmeBt irf -Ifce 
Union the power, "to promote the progress of scieaM mA 
f* useful arts, by securing for limited times to airthon aod 
« inventors, the exclusive rigiitto their respective writmgs 
<* and dicoveries/' They have so for withdrawn scieiioe,.aBd 
the useful arts, from the action of the state goverranents.— 
Why then should they be supposed so regardless of ton- 
tracts made for the advancement of literature, as to Intend 
' to. exclude them from provisions, made for the secmrtty of 
ordinary contracts between man and man? No reason fcr 
making this supposition is perceived. 

If the insignificance of the object does not require, that 
we should exclude contracts respecting it from the protec- 
tion of the constitution ; neither, as we conceive, is tbe 
policy of leaving them subject to legislative alteration so 
apparent, as to require a forced construction of that instru- 
ment in order to effect it. These eleemosynary institutions 
do not fill tbe place, which would otherwise be occupied by 
government, but that which would otherwise remain vacant. 
They are complete acquisitions to literature. They are 
donations to education ; donatipns, which any government 
must be disposed rather to encourage than to discountet 
nance. It requires no very critical examiaatioo of the Im^ 
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\ mkd to eaabto m to detenune, tluitoiie gptaat iodvcfi'^ 
: to tboee gifts it the coBTietion felt hy the giver^ tittt 
4be disponiioD he iBAkes of them ie imniiitibie. It is jprok- 
lUe, thst no man ever was, and that »o mail ever wUl be, tlio 
ininder of a^oHege, believiag at the time, that an aet of incof- 
pomtidn constitetes m security for the ioatUutiop ; belieyhig, 
that it is immediately to be deemed a publick Sostitutioiiy 
idMse foods are to be governed, and applied, not by the will 
mi the dooor, but by the will of the legidature. All suoh 
^ts are made in the pleaabg, perhaps, delusive, hope, that 
the ehartty wiH flow forever in the channel, which the giv- 
ers haeve inariLed out for it. If every man finds in his own 
' koBom strottg evidence of the universality of this sentiment, 
there can be but little reason to imagine, that the Cramers 
of our constitution were strangers to it, and that, feeling the 
Bocessity and policy of giving permanence and security to 
contracts, of withdrawing them from the influence of legisla- 
ttve bodies, whose fluctuating policy, and repea,|ed interfer-* 
ettces produced the most perplexing and injurious embarrass- 
OMttts, they still deemed it necessary to leave these coo* 
tracto subject to those interferences. The motives for such 
ao exception must be very powerful to justify the construc- 
tion, which makes it. 

The motives suggested at the bar grow out of the original 
appointment of the trustees, which is supposed to have been 
in a spirit hostile to the genius of our government,, and the 
presumption, that if allowed to continue themselves, they 
now are, and must remain forever, what they originally were. 
Hence is inferred the necessity of applying to this corpora- 
tion, and to other similar corporations, the correcting, and 
improving band of of the legislature. 

JLt has been urged repeatedly, and certainly with a degree 
of earnestness, which attracted attention, that the trustees 
deriving their power from a regal source, must, necessarily 
partaM pf the sphrit of their origin ; and that thehr first prin< 
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«|i^ uroiind tben» munt cotttime 4q gNrertt tbe coUfge^ md 
10 ^de the gl^dciiti. Before we enquire into ikm luitteDee 
which this vi^umeiit ^Hfllt to beiw ett the coostilaUeMi 
qnesdoo, it nNiy net be earns ta«XMiiM the facl^ on whiob 
it roetfl. 1^ first truetees were MimMiMy named kk-^m 
eharter bj Ae crews ; but at whose euggeelieii were thef 
bamed ? By whom were they eeteeled ? The ehecter m^ 
ioriBB US. Dr. Wheekck had rep«tented, ^ that flirfliaajr 
** weighty reasons k waald be eipedient, thai tiie geiittfr* 
'« men whom he bad already aoraiaaled in km last wilLIO'kfc 
« trustees in America, shoald be^f the corporattoa nom-ftm 
^ posed.'^ When afterwardi» the trustees are nsned ia <bi' 
chaHer, can it be doubted, tihirt the persons mentieiMl bjl^ 
Dr. Wheeleck in his will were appointed ? Some W^efT 
probably added by the crown wiA the approbation ^ Bift 
Wfaeelock. Among these is the Dr. himseir. If liny MP' 
ess were appointed at the iwiti»ce #f the crown, tbey IM 
the govemonr, t^ree nambers of the t^tmodl, and the spel*?^ 
ercrftfae bouse of representatives -of the ooieoy of Wtifi'- 
Hampshhrc. The station^ fiHed by thes^ persons enghf ^e 
rescuethem from any other imputation, than (oo great Vd^ 
pecdence on the crown. If in the rerolulion, that fbRowt^;! 
they acted under the influence of this sentiment, they must' 
have ceased to be trustees ; if they took part with tb^ii* 
countrymen, the imputation, which suspicion might excite, 
would no longer attach to them. The originai trufitej&s then,^ 
or most of tliem, were named by Dr. Wbeelock, and fhdi»e; 
mb^ were adcted to his nomination, most probably with Ins 
apprdbation, were among the most eminent, and respecfabte 
individuals in Plew-Haropshire. • ' '\ 

The only evidence, which we possess of the character of 
Dr. Wbeelocfc, is furnished by this charter. The jndicioiisf 
meajis employed f<^r the accomplishment of his object, nM' 
the success^ whie(i attended his endeavours, w*otild lead 1^ 
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Hie 6|rifiion, that he united a sound under&tandlng to that 
Itto^anity an4 benevoleoce, which suggested his undertake' 
ing. It surely cannot be assunied,^ that his trustees wer« 
tf^ected without judgiueAt. With as little probability cant 
it be assumed) that while the light of science and of liberal 
prin^^^les pervades the whole comrnuoity^ these originftlljr 
benighted trustees remain in utter darkness,* incapable 6C 
participating in the general improvement ; that while User 
Immatt race is rapidij advancing, they are stationary. Reat^ 
ftctting a priori^ we should believe^ tlmt learned, and intelti-* 
geat men selected by its patrons^ for the government of a 
tilerary institution, would select learned and intelligenl^enr 
for their Successors ; men as well fitted for the government 
of a Ciotkge, as those, who ihight be chosen by other meana* 
Shoirtd this reasoning ever prove erroneous iif a particular 
case, publick cqiinkH),^ as has been stated at the bar^ would 
coniieet the instittttiaD* The mere possibility c^the contra <^ 
ry w<)idd not justify a coontruictioo of the constitution, whicft 
should ej^lude th0s* eontracta firoQi the protection of i^ 
ptpviaioi^ whose tenns comprehend them. 

The epinien of tbe comt •after mature deliberation, is/ 
fliat this is a contract, ^ obligation of which cannot be iai^ 
paired without viohiting the constitutbn of the United 
States. This opinion appears to us to be equally support* 
ed by reason, and by the fortner dedsionsr of this court* 

2d, We next proceed to tiie enquiry — ^whether its obli*^ 
gation has been impaired by those acts of the le^slature of 
New-'Hampshirey to which the special verdict refera. 

From the review of thi? charter, which has been taken, it 
appeacs> that the whole power of governing the college, of 
^ppdntipg and removing tutors, of filing their salaries, of di* 
recting the course of studF)r to be piirsued by the students ^ 
and of filling up' vacancies created in their pwn body, was 
vested in the trustees, (hk the part of the crown it fraa 
eipxfssly atipulatedi that tius corgoratioB» thus constituted 
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should continue forever ; and that ffae number of frusteeff 
should forever consist of tveelvei and no more* Bjr this 
contract the crown was bound, and could have made no rio- 
lent alteration in its essential terms, without impairing its 
obligation. 

B7 the revolution the duties, as well as the poVers, 
of government devolved on the people of New-Hamp- 
stiire. It is admitted, that among the latter, was compre- 
hended the transcendent power of parliament, as well as that' 
of the executive department. It is too clear to require the 
support of argument, that all contracts and rights respecting 
property remained unchanged by the revolution. The ob* 
ligations then, which were created by the charter to Dart-" 
mouth College, were the same in the new, that they had^ 
been in the old government. The power of the government' 
was also the same. A i^epealbf this charter at any time' 
prior to the adoption of the present constitution of the Urii-' 
ted States, would have been an extraordinary and unprcce-* 
dented act of power, but one, which coufd have been con-' 
tested only by the restrictions upon the legislature, io Im 
found in the constitution of the state. But the constitatioD 
of the United States has imposed this additional lfmitatioD« 
that the legislature of a state, shall pass no act ^Mmpairing the 
obligation of contracts." 

It has been already stated, that the act " to amend the 
*^ charter, and enlarge and improve the corporation -of Dart- 
" mouth College,** increases the number of trustees to 
twenty-one, gives the appointment of the additional num- 
bers to the executive of the state, and creates a board of 
overseers, to consist of twenty-five persons, of whom twen- 
ty-one are also appointed by the executive of New-Hamp- 
shire, who have power to inspect and controul the most imr 
portant acts of the trustees. 

On the eflfect of this law, two opinions cannot be enter- 
tained. Between acting directly, and acting through the 
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pcfoeSv^. The mhiAi ptoi^^Br of go^rntug the cdKeg^ it 
taiJlifiivrodlftomtriiftle^ appointed aeterdhig to .the irHI of 
tt« -filoildlP) cittfireBsed in ibe charter, to the MiN^utiye of 
Ifew^HampM^re. The management and applieaf loH of tkd 
Ibnds of tbh el^etoonynarjr institution, which are placed by 
1%re donors, in thi^tands of trustees named in the charter^ 
and empowered fb perpetuate thettiselves, are placed by 
this act under the controul of the government of the state. 
^hb^^Hit of {he state is suiiBtituted for the will of the do* 
nors, in every essential operation of the College. This i$ 
not an immaterial change.— The founders of the college con* 
tractsd not merely fot^ the perpetual application of the 
ftidds Which fhfey gave to the objects, for which those fundi 
were given ; they contracted also to secure that application 
by the constitution of the corporation. They contracted for 
ii systesi) which should, as far as human foresight can pro^ 
tide, retain forever the government of the literary institu- 
tion, they had fdrmed, in the hands of persons approved by 
themselves. This system is totally changed. The chit • 
fer df If eft exists no longer. It is reorganised r ^^ ^or- 
ganis^d in such a manner, as io convert a literary institu* 
iion, moulded according to the will of its founders, and |^a- 
eeH under the controul of private literary men, iB4a a ma* 
chtae entirely subservieot to the will of gorvermaeat. Thia 
may be for the advantage of this tioliege in particular, and 
may be for the advantage of literature in general ; but it ia 
not according to the will of the donors, and ia subversive of 
that contract on th^ faith of which their property waft 
glVen. 

In the rkw which has been taken of this mteresttog ease, 
the court has confined itself to the rights possessed by the 
trustees, as the asftigneea and representatives of the donors 
and founders, for the benefit of religion and literature. Tet 
it is not clear, that the trustees ought to Ijie considered aa 
43 
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Mi PAgmpwa c<MXQB>irft o mmamu D. 

l$w BMQr respect. la additipii la ihbif hem§ the .legptt o«» 
erf #f tbei fprepert/ and to tbek h^viBg « fireeheW vi^ ifli 
ibep0w^9^9oBd»i iojttieiii,.lhe ebtrter ittel£cat» t»»»a eei 
the ideaf4bat tfiiateen naj aliiK l^e tm^ wUb s^hmflk— 
The first pMiident.«ra&oae;e£. the oripeel tmsljiees;^ uA 
the chMrteriprm^ifies tbat io case of vactncjr* i? tlvit cJtoe 
f/lbe «emer professor or tutor, being one ^ the irmtetu^ 
shall ^jMNrcifte tbe^iffice of presi^eot» uotil the trustees shall 
bq^Jlo choke o& ami af^iaiota* pi^osideAt*" According to 
the ftemor of the eharter^ t^ov the hrastees mi^ withoat 
lopsopriaiyapfDiiit a. president and other (wofessors fron 
their offit. k0dj, - This n a poicer »ot ontire^ unconoeeled 
Ktlhao l«[|erpal« If.tbe proposition oC the, eouosel for the 
defiNldaQl wete ^mstainedy if iti weso adasitled^ thai those 
^ODtcaots oalj ace- protected b^ the eoostitotiooy a boMfi^ 
^ J9(ereitia wl^ch k Tested in jt^^ P4ftj» vho^.anpfica.if 
^oortjoapsorftb^tiajtemsAi yet M js.hjr oo^ mowi.clesri 
thM the. timstei^^. of .l>aiEtiao|ith College* im» no heao fie isl 
ialttrest 10 theMebr^s. .,p 

- But the o«iui4 hfMi d^eme^it imoi^oejKWX to, iaiNVi%«^ 
this partieuitt pointy beipgof opinion on genecaU priw^Ies 
that aathMMhpriv^ele^&iosynsr^ «Qa(itulloa9» |be bo47 'Cot' 
porate, sa peas e esu ig tibe wbok.leg^ s^egoitabtle int^res^ 
aBd:jcompletal{)r.topresep%gtbed#oorsyfoi; the piirpoaoof 
•xeootiogtbe tiwt^baari{^ilhiob.afe pcotocted bjr thji 
€oaatUsMbion« 

It resdts from this opioionf th2(t,tbe acta of the J^latare 
of New^^fuofshir^ whiph ai^is. s^aM vi; tb^a. i^qal e Vierdict 
6Niad in this cn^use, . are repugpant to the constitution of the 
Uoited States »| and that tb§ jodgfu^i^ on,tU»,#p^i^| ver- 
dict ought tp haye be^ fyti.iJm fSimOSh The J4i4%|D(ieal 
of the state oourl must therofore be ce?erfadf 
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^ffilidity irf'certaiD laws of tkestateof N^w^Hampftbii^wlM^ 

4)ta»liiiitlM ofrHie ir«itBiiai«tot. Whellmi jibt fiMfth^ 
4io*4oi«Mie JMgs,<Ail well foMdo4,^iidt,49k'qaet4foDi,^HMi 
;fJittiMMpi»coMpt»i«4h|ooa|ie,(ii)i notfeMig^lloibeeftttMikAi^ 
Ho JMHNiHotioii as a^-appeHateeonrVo^ei'^fe 49cmomnMk 
tMm «a«it,ekiept iaeaaa«f«bei;e te<l|««li iti i)QCj|f}MtbiMi* 
Mi^'of a.t«paty««r Bt#l|Kf of#^r ,4^ airtjkorily tfx^rciot^ under 
ite IJdMMl SMes^attAtkf^deoHibilMaeuiiatiiieir va^ 
<i4 meit M lmino i ii» qoMtien the validtljr ot fiMMmbf^m an atl- 
lllMAty.tm^MtM yilder,aii}r «iate oa ^ gft^pMrjof^lleir beia^ 
f p»gatmt tofllieieDaetiMioD, (reaties, er^iawiaif tlie Utfited 
^fm^/md lke<Ibei|ion it i*/oiiotir of tiwir^Mf ^ wmhet^ 
lit ifc wir* rf ia qtieytioirtfteiconitwictipn ofao)i^clQd((ii4itbe«oftfHtt- 
.#«eii'orflfetr«fttf ^oratelBteor^er coi&arfsetolieiditoi^liwXM- 
ieri<9tet«i, asd^lM^dciliiiim is ogMi^ iWiiMlk^ figbtV prli^- 
iegc^ 4i»%KenplM« apectattj aet ti^oc elrimeiibfejr ni^hiNr t>il' 
ityv wvfcr weh lihim df»tlie addkNHwtttetibavtipeaty, «t«Mte 
-♦ncomatfaaiwi.-s ';^> '^*;'3 1*!* J ' :;>/;:•':/■ ic;. .r.i 

'-^^Tfce cIadtoiv^tWeemilitiMfoii,tfrthe Uiiiloaa}tte4>#lMak 
fhirdlwirB m qiiegtiMi m H^'ioaH, ' t^m^ w M eo cfc ^tuarlmi. 
.^mi^faas been Bei4; ImIIm* pareii04|MHMtli »ciiM:4>(dllR 
iMtaitiiil^r«i^Miio«0flMM#^i»t^M^^ sIMliymaraa^ 
<^^of kttukMvepc^bit) fccto li^yw atiy law 'i9N)M#^gr 

iaa)^iiiat 4keF)titie apeti^liyelaiffled l^jr'lib |MM»firffi orror, 

under the above claose^'baeausetkejr'i^te^ytiiat ftoiiMi 

-of New*H«)ipiiMveidk^MeiTCd 1^, il^tlr Ibe oUl^ion 

of a«bfotract, and^^M cfttmeqtleiitiy re^ogoast ^ time abo^ 

olaiiie of thectiflMitalioflof tbe.<fhkited 3tatee, andVoUb 

There are tbeii two questions foF tl^ij^ court \q. fkc^^e : 

Ist. Is the charter granted to Dartoioutfa College en the 

)9fh Qf Qecember 1769 tQ be CQn8i4ered» as ^ contract ? 
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Mw What Ui* • vootiKtf it bni^ lie Artied^te lie k 
<raiMairtMM iMhiMs two, •it-mMiMiioMydii «rUMi %mk 
^tycomM vw1m««i dMgtliifrib Ike «tlMi^ ttaA^mrfiw* 
•dpitaiilir eo^nifitg a right W m lak f ^ m id pmoiiMiubpf Ite 
Mlier(i)i UiidertfahdeMliDiiyMjrviir.iiMre^ 
;<Mn ibet et«i*7 feoflhMtiti gift^ grants kgt%emim^j k m mUMf 
Bo.rm$f ik MbliiiMi beitM«e to rfl them ll a iMMrf 
^Msetit ef the^nrfiHia afthe paptfaa eeatemed hMlMt «fea 
an agrtanMftirt b^t^eai Ihettt, Yeipedthig Imae ^pfdperljrer 
right tMKt Is «^«bJMtef«eMlp«i^^ Ha;iaMi^ Aift 
ttte iugredietitl'' teqiuaite 'to •fenn a i 
tetttfandaltoUigaiioa to be!efeated,4>r i 
^ ooaMTi tMKMMiie the wgalarfafibel ^ alt e«>atrafite 
5aQi(«Mle4e ab)}iriret and on the other to patfriri* ienefM|^ 
i^^er rightly olr to^afarldise, or to reaindft iianifil:*iikirt^ 
hgr huidtiigihe partita t«^, er teatwtohytiWtftatai iaiag 
-ieiaethifigy iriMtfi4teftfe tfaeyanight.haJreAibe, mt 
If a4oid^^ifMlekditvitiiM ft giMit^itai 
4MS deeided m tbeitfMa 4tf Fietdi^ and Pedli^^>ffe'^iMi 
it was laid down, that a contract is either exeetttor^F^-wo e>- 
^odtadi 'hjKtBm\fd«mit^ lMpai^)bhaia iM*iaal£><iw Ao^HCtiot 
^tadoa^tarikidiw-tUiit; therhtterai <ttBe» in- wUohrthtfeh- 
r|^t ofitke eentiattt laiipMeniie^ttaiAtUialiAn* kiJB>|iraBg 
lAeiaflfef rttit'; bat'wMber # » ee et » d ;;!Ogw^tecpttMy » th^ 
)M^T«fmtaiBrolMigatien^vMiHiii^ eR(tl)e^ipaiii4)^taaid1»otfc(|Me 
!fi|iiaH)rrwMfia4heiplMfaiini tiCviiiet^eiMfMfitiottof Hie fM^ 
^ediSistes^ wthiftficfiirfa^^iheialafi^tP'^ttb^ 
Mffaking the MMigirfiim^triaH 

' < if Ihto « llifllttiMf ae»ntiaMat»»ii<Mtt>ttoCTft»lhi»tf^6.t^o»- 

•alitiikwef Ui<^l£okedfiMea,4hfi oegUveeqia^ i%iiFbeliier.the 

cMalita ef.4i>M)t>oiitiMb^d«tQr>lN^tiMb:)«»g^^ io- 

Ci) Tn)^lWC6iitWiCt6 6. " *^- ' ^'P '" •-* ' 
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tahdes AH ob|lgftlM»f«f^tlie^afdum of # c«otrM*r vUok M 
•t«le,bgiliatiire4:to.|mft.la«« to itopak?^ . ', . i 

lNMblHt4r«iQiriMft---^it,c«Hk|^ir4^^^ for a jtufi*- 

«Mo^d»'eQrp0t»le. «cl%^ta4«ftdhi.indM4^i9f «iich,Mi|Mih 
^(talwi/ifriifaiDMidlo bnre m fin«»diiii^«rimlflti^?^^ 
IklttrtittdHro-othetjfcMirfcfaf^ iaiaiforBai jseimdltaiMtt, 
iaMimgtHilllof jKtt€ilMgH»dali wfi^^ or. "GMierniog^ir 
«Mex(ifitia^M)4 Bwsoisabb ipUUckH tbii^ ooqpoate<. To 
#k 9»Bt,rtlr flAiAiM>dAej^4lie pt^tiitftMfe tlm kisg^afad the 
^fttmAfh, for9]iaM4m»a^iill^emMi^ i^ ifoiAeet ftnrtiiqm. 
3Pl i9 ai Wftit irfiPitliikb Htt iraM h ry^. lE^e apbgcfiUaCjU^Sttuit 
«fMM i oaljf ]wi|B«gni andi ihi<iiiM^ii%ibat . pmjiertjs ot» 
nrhiebki tfaa saine tbiiig« a eapa^j .to acquirei. and to bold 
prt t ^tftyi Nnpdtpaiiiky* Oeeliao. lolpilisiliool - are , qfiealed, 
MidMi^hitkoB tl» griMloiv afldf<idm««aatof a. iht tin pert 
^the fermer, it aouMiiits to aa oiUbigiiitlunuii a£UMddtg'« 
fNEflM^SMiitaili teilaiR Ito iiGUiio.JdofilMn4 fraoobM^ od tooth- 
#r>MrpMftlt» hoii)^ .kmimM Vl wMA focjiifKoQ bki . prior 
«mi^). iOtiapiK^'tiiiMfeMda eoiipnie^«t: tovMsssvt tte 
ifgbesiB gnM itlM^ IkMeUie' ^ to ttMttiofV ^ otulo ia^icL it. 
JBhCM iiial90«irl<i(plMM;ottMit, 4lM4h(B^JamlidBr of a fri- 
gate xlMtiit]p^«v;Aie^.<faelnsop otiiet' fforaoniiil appointed by 
Mm foif ibi^^^nirpoGio^dMltevo tlft0>>»Hl^ to mmt^ and to 
«Qtem!lheooi}porfttJoii| of nchlobhpi is it&e-adknoifitdQod 
f(Mioder, and patroB,and also, tbat4ii'Mie«>{^ita^milution,4be 
Xi^nsmmdtFf figMitf Ok fawidon to Ifce4»f opof ty , with which 
>l» haddsidwwftd il^(ahoiiU be preteiveiiiaviolate^ 

Vbo<(iglitS'jioqQired<%!f tliootiKr oonkaotiog party are 
(those of liaving perpetoel anocessioiii of suiiig, aod being sa- 
•d) of pwcfaaiteg lands for tbe benefit of theoiaelTes ami 

(3)2Bla6k. Com. 37. 
(4) 2 Black. Com. 37 
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Ihenrsdceoinors/aiid of having a ^Ammt ieaVaBd-ofjuafe* 
log bje-laws. T%e oUigatiod inpoied tqiott iht^mt wA 
whidi lorma Um €mnden4i«iibf>4lwgrart, b-lhat^f aottug 
op to ikt and w deai|pi 6miiii(p«b tMj* ipora^ctdblmk h«f 
tbeiri|EHiiidei^ Mn JtiatiaaJMter Itt4ba casa of the King^ra; 
'Btt68itK»e(^), Mya'tkst tta fnaiteof JD«OTpof«tiaii far a coor* 
]}M$tbelwaen4fae crown: aod«.iiiMMbar*oC petaaos, Iheiirtlat 
«f whoibviiadtrtiAMyiiYOoaBidefaikNi^fOf AIm fp^^ Im^ 
alaMody teafteort >tkaaH»lv«i^f9r»4lie*g0ad^ireinoi0D of^tfaia 
plaeai fI6tbey faiLftoparfoaoi tbairpatfbof i^ 'theffe ia ai 
CAd oC thfi' caiii[iaet4 Tfewrobanlarl oim.iMiaffmm&mSf WKfm 
Mr< Jtislioe BtadoNaae^) iia^piiba.£arMlad/lim me^ 
Jigaiioa> 00 ftlrase nfittrlnnaUaee^ ift wiiidi €ata4ha'lair 
ju4gaff 4bal the bodjr* poIUiak. im bvakan^ ilHl ^oiiMiab^ «j^ 
m vlitoli it anis i moifar aUd^ apd tfanr^iqpaia^lM ctrjMV' 

Ua^ppaaiB lo ua, aifiw^b ^twhofe^^ tbal ]linpHrpt^«i^pbf 
udv^iiAli^ttoa prow McMiNnraitiUjr^ tliata idteter^ab^ 
coepapilite is »i60ii(raet<^: ♦v - ^••^• .-n;^'; . i. u-jsc • . - .... » 
• Sdly; TliaBexi^piailbQi^4oMa««ir«[riilAiag^^ 
of Ifeir-Hampsbire of UieSllli to^Jobo^ai^ lMpaipft<! 
ofiOraearfM^ l»l«^«qpai9 UiMitonftraa iiiaukriiie.tl 
taofcawttaaanii^^ifett^^QMaliiflii^ 

Prerioiia tQ.thft <^amii^l«iM>£i tMi.Jqpilitioa».^l»jaiU dft 

eot Idadf of b^i«M«^0^ aoifiQiratiaiiai ki lU^konitaL^praifMfc 
aay in^Keddeeisioa bjr tJUa^coitfiofi dtt^r:<olliat ffskM^ 4ltm 
tbeooe iiii9iedialaljrbefbf»Jt«i , :u. i :- ^^ 1 k, !^:vu 
We m iofomei bjr «lia»cane 4« Pliili|ia tVf'Aia^/^ 
which coolaiaft all lbdi4o^(fiae af^i^admariltiona^soDanel&lrt 
witk'tliit potDt, Oiat tlMtfe^are tfitoiiijii4ai#fi)d^^ 
aggragata, vls.'5iich as are for paMidi&'gatrefsioieQljiaild 
stfchas am for private cbarHj. The fifa^.idgr.nliiose liar 



(5)SD.8cE.«46. 

(6)2Blaok.Coinm. 484. 

(7) t Ld. Baym. 5. S. C 2. C R. S46. 
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thd gQjtNmime«jL of %ta»o, jcttjr, or Die like ; rWid fasring for 
llvMioii. advftntice, jure lo be goiretnod aecofduig te^ltie 
kjlr of did Awd. ISie vafiditir md jusliee 4^ Ifaeir pmrilt 
klA MidUemslttvlioor are eaMntmbte in ih« kiog'a coitrta. 
df^beae 4here ara nopnttietitaif feUBdera', and obflUie^iieBt** 
ly^ifo paftieolar iFiattwu ^Skmtn ara no^patreva of liiaae cor- 
porattooa. ^ Bat prhrate iHMlparfkmlap oopporationa for char* 
ity", fbwdadantl'raddifvdby fumto^perao^ are aubfeet 
lo 4Ua prmto gomrnniiaBt oMhoaev wiMitereet Mieai^ aad ate 
to.be ^^^ttdbjrtiieaiortlMirlmn^ or aucb olbei^ peraoMi 
aalfaej may aff oinl^ Tiie^fil7r*nde9 for tbe- government 
of ifaeae privale corporalioiia oret lito'iinra and cotfaiitiitiona 
aaaigned by" lfa«ioBRdar* Vfaiartigbt of gorernment and 
irisil^tiatiariaea'fromlbe paapetty^^irtitob the ^ foondar Jmu} 
i»tiHrdandfttas8igtio^(to Biqqiort Ikc'^maly $^ mhit ia 
the anther of the charity> the law inveata him wiib (he ne» 
oaiaafy polrcr of wspectiag and regolaling k* Vbe airtkori- 
tiea arrftdltto prtne, .thait)acidbge k a pthvle ohariiy^ aa 
wtil as a hoapitali and (hat (here is,4n ivaikjr, no diffaiMee 
balapeao4bani,«xoapikidegree $ btt^liiey are withm tha 
aame reaaon *and faalh el^emoifyBarTsi > 

:^EfaMe oorporalioas civtt^aaidi elaoawaynary wlneh difibr 
fitm^ei^ iC^ieraoeapecidlff k^ltetr ^atore^akd eoaitilit* 
tiony fliay tery^ waU^xUAr in^nnfliata 'whiidi oonoera (heir 
|j|pMi and prtf^gea, atid'diailf ei^taneii and ao^ection (o 
piUiefeoontroiri. TttatNie iiMe' meceoa^cnre of public in« 
i^ttit(bn«.^rtatedie»ehuuvely^rthefobltck.advantage wkh* 
out other endoirmen(s, (han sucii «a tbi king or governoMtnt 
may bestow upMxIt^ and baviogiDo otbea ftmoderof visitor, 
4n» (hekingor.jgoveniDiettt, ti^.fimdaior incipims. The 
validkf andjuatii^e of Us laws and ^onatittttion are exaaiiMblo 
by the ^o«rtah«tyingjuriadio(joii^er thtos ; and they areaub* 
jeet to (he general law of (he laod^ It would saem-AiaaooaMe^ 
that such a corporation may be controuled and ita cof!sti(u- 
tion altefed and amended by the government in snch'maa- 
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Her i» (He ftlblick kif^fietfe miy raqvit^.' Staehr lagta l ili ia i 
iniUfMr^es cannot be said (o imp*ie tlie ooairftety hjt 
which the corpomiion ww formeci, 4>ecaMe there i»4ii retii* 
ij but one partj f o it, the tmrtaeey or go^rerMnes ef Hitf 
corporation beteg merelj the trtietees for the pubHek^ the 
cestui que <ruglof ttiefe u nd a limiu Tbeie trmteee or gOT** 
ernours have no intereBt, no pri?3eget or imiliiniitiei^ wbidi 
are violated by such interference, and can have no mam 
right to conaplom of them, than an drdinary trnritee,. lAe ti 
caUed upon in a eottrt of eqoity to execute fhe trust. They 
accepted the charter for the pobKciE beoefo alooe, and theee 
would seem to be no reason whj the gov^timent wider pro* 
per limitatiionns should not alter or moifify such « granf al 
pleasure. But the case of a private corporation is eotirdf 
different. That is the cteature of private benefaction fev 
a charity or privatcf purposed It is endowed and fotittdisd 
by private persons, and subject to their controul, ttfwe aai 
visitation, and not to the general controulof the govemHest } 
and ail these powers, rights and privileges, flow from tka 
property of the foutfder, in the funds amgned for the ««|n 
port of the charity. AithoBgb the king by &e grant of tbt 
teharter is in some seme the feonder of aU eleem o sy nk ry 
corporations, because, wHhonthis gn^nt they caoml exaH'^ 
yet (he patron or eodower, is the perBeient fonofikr, 40 
firhom belongs, as of right, alt the pbwers tmA priv8egee» 
which have been describe. With auch a corpors^bn, ibi$ 
not competent for the leghdatnre to nrferfere. it^ is a frao^ 
chise, or incorporeal hereditament, foanded opon ptivsto 
property, devoted by its patron to a private charity of a 
peculiar kind, the ofilipring of hki own will and pleasi»% 
lo be managed and visited by persons of his oim^d^pp^iB^ 
ment, according to such hws and regnktions, as he, or tho 
persons so selected may ordain. 

It has been shewn, that the charter is a contract ob tJio 
f^rt of the government, that the property, with which the 
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^#r<^.pfrsQas ajs^ their snccasaora to subsenre thepariicji* 
latifHirpotes d^Mginl^ bjr tbe founder ; and^io be. maoag^v 
c)d in apttrtlciiter waj^ JCakw ktcreaseA^ or duninisbet 
tt^ oiiinber of the ^yat^a^ tbejc are not the personsj, which. 
iim4ifmtiM ^^eed ^uM be tbe maoacera of (hci . fu$id. IC 
it tlfiMTopmalethe foii4 iiitejp4^d for the aopport oCa parties. 
1^ €^\tj tothat ofaome other charitj, or to an enttreljr 
4^r#iil charity 4he grant is in efl[<ict set aside, aad a new cbo-" 
tract aub^ttaied io ita place; tbuii diaappoioting. compilete- 
If the udaotiooa of the fcmsfler hy cbai^g the objects df 
]^s bouotyw And can it be ]Ete|ioiuiIy conlead^d, that alaw^^ 
vhich chaq^s so materially the terms of a contract^ does 
not impair it ? Io short doe^ not every alteration of a ^.on- 
imcti hovef er imipportimtr^veo though i^ be qianifestlyfor 
tl^e^faiteceat of the party obje^^tiog to it^ impair its obligatioo? 
y the assent of all the parties to be bound by a contract be. 
of its-jesseuce, how is it possibtey tfaKt a new contract, substi-^ 
tisted for, or ei^$fted on aiiother without %uth as^eiit, should 
ijtot violate the old charter ? 

' This c^se of reatooiiig,^ which appears to be perfectly 
BHtai&sty is; not without authority to support it. Mr. Jus* 
tico Blaeiistoue lays it down(t), t6at the s^spie identical 
firancjme^r that has be^ before grw^ topne,tannot be 
i»eslowed to^ another.; aind the reason assorted is^ that it 
would preipidiae the former griuit. In tho King vs. Pass-r 
0101)^(9) lord Keuyonaays that aaexistiq; corporatjpn can-^ 
wot have ^Mpetlu^ charier Oblsuded upon it by the crown.-^ 
It may mjltti^it; or a^ept tibe iphi^e^or any part of the oeir 
ohirt^. »Tfae reasoA is.o^vious* Ar charter is. a contract^ 
to thryaHdify of wbichtbo oouaent c^botb pairties is easen- 
tioly mid therefore it csmnot be altered, or added to withoo^ 
s^hxooacwt* 



8) 2 Bike. Com. 37- 
3D.&E.246. 
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Bat tk^ QftM of "S^cftftra. Ta3aor(4<»>faHy »p poi< i H w 
diitinctioa abare staled between wr'A aod private 
lipiig,aod «i eatifelj: in point It wt» 4e^ed in that ^ 
tiMt a priyate eotporatioa eieated by the legiibittfft aia]r 
leae ita fraacbtaea bj miiraa^ off MiAiaeiv aad tmy km m^ 
aomed by the govermseat under a jttditial judgomit of loi>» 
Cpitufe. fo reqp^ ta pablkk corpenrtioiia irbkb trsdat 
oal J for puUick purpoaea, auch aa tewtiiif citieay fcci tii« 
IjBgUatnre may HfHier pBopet Ikateliwt cbaiqgar miatMfjw 
eBfaarge^ or realraia tlieniy aoenriag hawmw the [MrepeHy te 
tbe Ufa of those &f mbojOr and a^ wiiose enqpenae H wat 
]t«ffchaaed« Bujtit ia d^ied« tibat k haa power to veped 
attatotea, creating private corporations^ or cw&tmmg40 
them property adready acquired uodec the faith of pr|BFvio«ai 
If^WBr and that it can by aufjb repcair vfi^t the prepeaty of 
aiu;h corporation itr the state^ or diapose (^ the same t0 mmh 
purposes^ aa it may please, withotit the consent est defindl 
of the corporsitors.^ Such a, law^ it is dechml,, wopld be re* 
pugnasit both to the ipirit^ ami the letter of the conatitiiliMi 
of the United States. • u 

If these principles^ before laid dowor be eorraetr tt. oai^ 
notice denied^ that tb^ c^Ugationa of the obacter to^ Dairtts 
qiputh €oliege^ are impaireijl' by the* Ia«» iimlnr coiiaidersfr 
Uofx. The oaape^ of tbe coif«>ra£u»^its eenalittttian^apd 
g9¥ernqi0ntr aj|4 the objects of thev founder, aadiof tbegvao* 
t(^ of the eharter,. are lotally changed.. By. Ae*Qhaf^«p.tfair 
pi^ppecty of this founder waft seated ia twelve tioeiefa, 'an* 
Bamore,.tobe dispoaedoCJby themj^era migolij^^ fixivdHi 
mff0^t of a college, foB the edncatioo^ and aiiitfriiclie»ei 
t)ie Indiana, aadr also of Englaab youths aad otMH- Fliiiaa 
the late aota ^ ttmrtees and visHorsi are difbadiki^uaAA^ 
property and frandiisea of the ccilegaara toaaafieiiwA tadiC^ 
ferent, and new uses, not conteniplated by the Janadop. fit 
short it is ipost obvious, that the effect of t^^a^ la3f }^.|l^ t« 
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fMl^lrik^.eldcorporatioaiaod to' create anew one Id Vim 
f|f«4« The laws of Vogifiia, referred to ia the case ^ 
VB^^ m. Taylor, antkormd the overseers of the poor 
M tell -the glebes beliNiguig to the proteatant episcopfd 
church, aa^ to appi;opi«ite ^he proceeds to other uses. Th^ 
burs ID questioB div«tt the trmlees of Dartmouth CoUeg^ 
of the j^ropertf Tosted in them by. the foiHider, and Test it 
In other trvstee^ for the support oi a different bistitiitioqi 
fpaUed Dartmouth University. In what respects do they 
f^er ? Wiould thu d^erettce have betA gre^^er in princi* 
1^, if the hw h^d approprijated the fiBids of the coBege to 
the mining of turnpike roads, #r to any other purpoie of a 
publicfc nature ?'lu a^ respects, in whioh the contract has 
l^^en altered without the atiifint of the corporatieb, ite obli- 
fatioos bavie been impaired ; and the degree can make no 
diffesence in the construction of the above provision of the 
^ppstitiitien* 

It has been insisted in the argumentat the bar, that Dartp 
puMith CoUege, was a mere civil corporation, created fbt % 
pobUck purpose, the publick being deeply interested id th# 
odHeaUofi of its youth ; and that GonseqtieQtIy the' charter 
p$m aa much under the et^troid of Ihcf gpteramtfot of New* 
liampsbqre, as if the corporation had concerned the gotf 
erOAent of a town or eitgr* But it has been shewn, that the 
apiitifvi^rities are ail the other way* There i9 Uot a case to be 
tend, which cootradkta the doctrine laid down in the casi 
of PhHips vs« Bory, via. that a college founded by an indp^ 
vaduat^ or individuals is a private cttarity, subject to th« 
>govetofBeatmd visitatten of the founder, and not to tfaeiit^. 
iiaiited contronl of the ge^^roment. 

it is (4)je6ted, in tWs case, that Dr. Wheeloek is not tho 
founder of Daptmoutb College. Adartt be is not. Ho# 
woidd this alter the case ? Neither the kbig, nor the province 
qf New^^Hampfihire, was the founder ; and if the contribu* 
tions made by the governour of New -Hampshire, by fheee 
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persons, who granted lands for ike collegein order to kiittc^ 
its location in^ a particular part of the state, by the ether 
liberal contlributors in England and America, bestow upon 
them claims equal nvith Dr. Wheelock, sftH it would not d^ 
ter the nature of the corl>oralion,' and. t^onrert it into one 
forpubliok government. It would ^ stfR be a private' elee^ 
^osynary corporation, a private charity endowed by i 
unnber of persons, inatead of a single indv^tdual. But iht 
^t is, that whoever may mediateTy have contribntted ii 
ewell the funds of tUs charity/ they w^fe bestowed at ^bA 
•ol^kticn of br; Wheeloek, *and v^ed in' persons api 
pbtBted by iym^^fer tbe dse^^ii charity,: of which he wa| 
the immediskte foiinder, •^nd is i^o Myled i«i 4he charter. - 
^ Upon tto wfao]e, I am of dplntdn, that the above at Is of 
JKew^Hampihm, pot having ^^c^ived $bt assent of tfaecor^ 
Iporate body of Dartmoulii College, are not binding on tbemj 
and consequently, that the judgment of the state court 
^ught to be reversed. 

t" Mr^ Justice JonvBOit^ concurred for the reasons statfed 
by the Chief Joslioe. . ^. .. . 
'IMr. Justice Liviit^^btoif, concurred for the' reasons 
lilted by 4he Chief J^uvtice and Justices Wilshington and 

Story. 

' Mr. JosTiCE^roRT.— This is li cause of greattioiport 
lance, and as the^very leara^d discussio^^ as well berie^'at 
hsthe state court, shipw, of^io inconsiderable difficulty.— ^ 
There fure two questions, to which the appellate jurisdvclion 
^Ihis court' prqperly applies. 1. Whether the ori^kial 
dburter of Dartiaouth College is a contract within the pra^ 
hibitory clause of the constituticQ] of the United States, 
wftich declares, that no state shall pass any ** law impairine 
the obligation of contracts." 2. If so, whether the legrs* 
klive aett of New-Hampshire of the 27th of June, and of 
the 18th and 274h of December 1816, or any of tfiem, im* 
pair the bbligatipns of that charter. 
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* *^il^l^i[ieciltMkry}howi^V€nt9 before we proceed to dig- 
«illM ti^ qti^fltilBKrs; to mitfttfte Hir Ifaqnirj into the nature^ 
l%|ito «MNiiiMi»%f ftggregdtl^' corporations at cotarmon htw^ 
(faat we may apply the principlen, drawn ftom this sourcci 
t^ «ie«kl^it{d§ of ^tf charter; '#hl<!h was granted empW 
ically %te'ir^ence4o^fe^ • ;. :;t 

^ Jia* ag^^fc ccfrj^oralibfa Hij^ cdtomon liw t«'^ cdtectiM 
^^dlVidiiattf ikjfted into 'oW collective body linder a «pei 
cial iiat^eaind possesiiinfe^irin immunities, privileges and 
Mpacitl^ffln^its cdll6ctive'clmr^i6ter, which do n«t belong 
to the mftu^l" persons cd&posftig it/ Among other ttrings it 
podsesses'the'capacity of perpetual 'snccession, andofacft 
iiig by *the collected vote or will of Its component members, 
khi ofsuing and being sded id M things touching its torpor 
ratift rights and duties. ' It is in short an artiBciaTpersort,ei* 
idting in contemplation of Taw, and endowed with certairt 
tk>#er8 ah& franchises, which though they must be exercised 
through the medium of its natural members, are yet consid^ 
ered as subsisting in the corporation itself, as distinctly, ai 
if it were a real personage. Hence such a corporation may 
sue and be sued by its own 6iembefrs ; knd tnay contact 
with thetti in the same manner as With any 1strariger8l(l). ' A 
great variety of these corporations exist in every country 
governed by the common law j'in some of which the corpo- 
rate existence is perpetuated by n^ election made from 
time to time; and in others by a c^ohthiual accession of ne# 
members without any corporate 'a(ct. Some of these corpo- 
rations are, from the particuhr purposes to wMch they ^re 
devoted, denominated spiritual, and some lay; and the latter 
are again divided into civil anSeleemosynary corporations^ 
It Is unnecessary in this place, to enter into any examination 
of civil corporations. Eleemosynary corporations are such 
as are constituted for the perpetual distribution of the free 
alms and bounty of the founder, in such manner as he has di- 

(1) 1 Bl. Com. 469. 475^1 Kjd Corp* 1^. 09* 189.—1 Woodeg. 471. Sec. See. 
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949 i^sm^mrmm*m^^ mtm^AMu ^ 

reeled I aB4 m ^Us clMy^ar^ nmkml hp9t$i^\$fmi 

of poor 9»d i^apotmt pcraoAi^ ^oi ool^nm fiir.t|bft.ff«^|i9 

m Kterary f iu:iiiiU(iQ* 

Amther4ivi»ioa4>f cHMTfiwiitiptiiif^iplb |pHa|i^wiAfd^ 
Tate. PuUick corporations ate ^ei^erally jailf^iiiffl sac(b «f 
ff^ £^ puWi^k p(ditial p^pQtea oolt^^ jwi^aa.lpwiit, 
eiiiea* p^Utie* 9nd C6«att^^.iif4 «i;n»||fif ranpiM^.^j 
i^ so, 4MhoH(h tlmy. inmlM .swie pciTatti iot^i^tii f 4i^ 
strietly iv^ipg pubUei^ 4;9fpoi»itioiia,«aei^i|c|i enljtaftacf 
ft>iia4e(d bjr tha go?«raiiiMt fi»r puUick p^q^oaei^ wJ««K« Hiif 
wbote mtereata beloogaiaotoUie govenuttent. (Ift^(e»Q$Mt 
jth(a4bMdatioii be {Mrivftip Iboiigh and^ tlie4ilmtwr pi 4ilf 
govafpaieott th^corporajtAcpiapri^^^^ bo«F(B¥ef ej^^xf 
I|m uaea may lie^ to wbieh it is daTQtad„ai(bar by tbo b^ivi^ 
of the fouadar or tbe ^^rp aad^ omaeta of tba ioatiAv^fttf 
For ioslaiica^abank eKaalf|d by tba gov^mj^tfy^ ItfcfpNi 
usea, whaaa stoek is ax^dns^rely owp«d I7 the goii^inifi^i 
IB, lo- 4ba ataicteat :sena^ a pahMc aqrporaliM. 3Q.n4ifm 
pital created aad fadpwad b|i tba g^emiiaQt fea gi»mn|l 
efaarily* Bat -atenk* vboaa atook ia*«iiad by piknto f«w 
aons, ia, a pmate pqr parali piv aUbwujtb |t n ara^M , b^..lJii* 
go¥aciMpeDt^ a^ iUrDt^^ta aad Q|>apatf»ps.p»rtakaa,tf j%j ^ ;. 
lickwtiire. Tb«Jimpd^ti4(te fpay be a%f]?edff ioavr^ 
aiM^, cftoal, bridi;e md Uifi^y^ke C(99{pKB|ff , Ii^ fJI jthpaa 
cases the uses laay m a^iUaio sjpAsa be f^)ed jHib^cj^; bf i 
the cQifipratioiia^f^a private^ f^iwpb iKb ipdaeid^M^lli^ 
fisaocbiaas.vare ?fatfA^ a fifligla poTfto?* ^ , .. . . 

This ra49oai«g ^ipim ia i^. fiiU fiKce t9^.9|ei(D^y|iafjr 
corp^ratiooa. A hQ9j^t^\ Aniodiid by.a,pri]fal«^bei{^|(}M^loa 
Isy IB po|ot of law» a.fyyysijt^corjMv^iaiit ^althoi^gh ded|cat§d 
by lis chvter to gm§^ 1^^7*, ^ & coU^e fiumded and 
endowed i|i the same mf^Qer, aithfjig^ being Sor th^ijromp* 

(2) l^BJ,Ck>mni,469.4y0..4n.4i2.— I ^4Corp,a«>-; WoptajV^-At^. 
"^ "" ^ ' ^"^ -"' -*- • • , College yg, Xodiiigtoii^ i 



Gen. vs. Whorwood» I Ves. 534.— St. Johns 
Bl. Rep. 84. S. C.—l Bur. aOO<-PhiIlip8 vt 
<V-aT»Rep. 846.-- Portei'tGaw^ i C^ 2S. & 23. 
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I fdetjp, )»»i^ eiltlmd its clmrttjr to scbo^ 
mwlMlBI 6>tePr oitst ki the eoMMttit^, tnd thm acquire the 
^MrMl•^ •f jrfNihKdb inttilirtloiu Vhk b the meipiwevl 
4dctrie«<lf Ike aatiiorities ; and cannot he •faak«ii b«t by*- 
md^ittioliig Am «Mt^ Mriid fmadtflioM of tho oottittoB 

IrlwaK hdBod: 9i}ni08«#*i^tbe argtnoiit, that if t^ tie«# , 
of all oien gHtoay iiary coitponrtion bo for general obatHy, thio 
«lior#0iM cowtiMt i^a puMtok'Ooitpofatioiii But tb# 
hm ^ certainly not so* Tb fco.auf>e/ in a ee«fai» aensev ^r^* 
ly cbarMy, whicfc^Upexteiiaioe>mila rescft, a»y he^caHed ar 
frablick charity, ii» contradiatibctiOR to a eharity embracingi 
htit » fe# definite ebjeets. in^ tMv «etiae the laogmge waa 
Mqee^tteoaMy uaed by lotd Bardwkke in the case eited at 
ffte argiHBient(4) and i& thk eenio a priyafe corpm^atioiv 
itte^ mtt tnd^H b^dtn&minaied a ptiblick ckarUyw So 
iCMttfuM-llev if fto elidbwtnfeatv iMteaii of being rested kf 
il<eoi^MM«l«i)^wem aaaigaed toji pnvate tmtee ;. yet in tmch 
»«aa#noLOBB wmM: kuLpot^ thai tfie tiuat ceased to bef. 
pttola^ imAmfmimbtumt.^pMSkk prafeiiy. That Ibe 
Bieii mlt^ntlc^fot0^km wiH not eiaiige the charity froan ar 
]prirate>lliri| jrablii^^ae at' B»at ditthiet^ as aaa t ed in tbei 
BBthoiitiia^^ Iiiot^»Mfc#ieh» hi tbe^ase abeady alhidedl 
toi^' %itj4^ ** Ae charter Msf ^Ae^ cfo«iB eamiof nudDo a chap* 
*^lty»«Hirr or lait psMkfc ; bvt teiy more perodanent than 
«*il woiM^otiMliitfa he? biitS#4alfae' extenmvenosr, whtob 
^#iU eenlMMritiilpiibUokone.' jbdertoe to the pdor of 
^ftbetpatsAiara piMiek ebsrily. Whet6 tastators leare 
^1^ Hio d hw a rt t i rt t off a hhmted to cfaooae^oot tlie objects^ 
^^IhoiiBfa eari h phttitvbr ofa^'awjr be said to be prirate ^ 
^pgt^ tfat dvteaaiveuiANr; of fh» benefits «:craing frotw 
^^ihaiy^ tHey otof pi^rly Im oliled pnblicl: charttiesw^ 
**A s«AtioilME>dispoMd of by A. B» and bis t%ect^ 

(S) PhilHDs Ti, Bunr, t lid. Bayi S* S^ 9* O-d T. Kept. 3iS» 

ffl At^ Qtnanit it^ Fmnt, S Atk* 87^1 Die. Akv^tiU Clnriuble' 
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M tors at their discretbn among poor liiMe4Be^^#n i«4f iMt 
'' kiod." The charity then may iit tUt mm h» pM^vki 
iltboiigh it be adQihii8t)5red bjr pthrate tiOlsfeetf; aodclst Al^ 
aame reasoi^^itmayythui be pubfick, though iidikii»i$lerod 
by a private cc^rporatito; Ithe fact the% that tbe ehad^ 
is publi'ck, affords no proof, that the corporation i* iila0'\pQb*' 
Ikk ; and conseqtiently Yhe at^trnifeDt, so far ar it k bttilt 
oh^this foundaiidu, fifts Hb the ^omd; If iJDd^*!^ aargft* 
rofent wfere coWectjU ffoAM'follbw tftatalmbst'eYtr/Adtpi^ 
al and college' wbiitd tie a publlck'^corporaffotf ; ^ dotliriaiaf 
utterly Srr4Sconei!eable with the Whole cdrretffbf d^^te* 
shifce the timeof lord'GbltetS). * *• • - 

When then &e argument askumes, that bbeaii)i6 the cfatf^ 
ity ii]^Hck, the tK)rp6ratior i^ pttMTck^ it nMltfifb8tl|r idmi. 
foiindB the popular wtth^tUe^ti^tcftlyilegail aiithie'bf at^«»m» 
And if it stt)pped here^lt trduM not' be^ te#y MMmaklv 
corteet the e^rr^r; l^t it » on iMf^ fiiiftMUfMn^ffeitNi^w^ 
perstriKtttire h Hrected", 'S^MHt is f^«taip«Bl w^liNMlifMlf 
thd ciaa&r. i Wtett'thfe^ud^'pdrattotf litMftM^ 4ba b»#ilMiii»i 
piiblftkftt H^ fxtft^meteifilimilt,' "fliat' Ote AtWuHmmkimmMr 
may i^ iW^ prt^^ 6^1e^'W^}m)imlbyfhmtim^itm 9$w^ 
erhlnenf h^nr«f*iftfeiMte' 'ri^i^lii t»^ 
ter^^i'to tegifte€ei oWtl^tfh'^itid'dMHtf^^^ 
ita ftmSd'aifdi^firaii«hiaet4tifMPo#frg9ttd 
Now isueb air "atHhority Oldies ndt^^!rfiiVin-^ia^ goMioimif^ 

ftsk; tfaii/f^^HiAey#4t^^Mi0te tiifef ts9ftt %n#^ flMldttHli^aiaj iktt 

eiLcht3tW«pro^rt5^tfi<Werttin^oftf>ii^ gl ft^ iC 

it had been otia»t^<rtlfe,*<Ri^rfg t]»faw %ol^li^ 

«d mlity h^NirflMli M^OkMbm 1^^ ii^i^fmHl$*1lkmfM$jfmif 

corporatioM«[i^stbe44iSliLt(M4ftl pM«i9:^^ 

timedf 1of*di[Mt^d^ati»^#(6>pr«ilto««da^^^^ t4ifty«Htfe» 

iHrirate tf uilees jfttft^ifritaMqSf utp <i e» nta l A uhmm *bgeii 

(5) The ease of Sutton's HoiitpHal* tO Go. (23. . tMx^ « 

(«) Rex vs. Bapy, 1 Ld- Ray. 5^8,Cr-rQoif^. 26i5we*^|^9;U^*4 Show. 

360.— 4 Mod. toe.-— Skin* 447. and 1^. Holt's opmioQ.lo»>lds own Ml, 

m2T.Rep.S46. 
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»i i>>l < l V» 1 W|lw.WP Iiia r>< || ij g<> «»,*«« we takep mj 
^(Py|||p)^^|i(H|^ W'T 'W'^'^ftf. d«fi|n.U op tb«ir part, and 
1ftllllTdJiyir°tn*h''. V^i^HMMi ^^.^ ^° ^^^ c^Blroul of Uw and . 
9I||M^|E^|hi| l^.ti^ ,^>tl7>''7 discretion of the i^oT^rnmeot. 
X#.'<f^e^:l^ou^^^f9f(P,t()i^tlie i^jinificent jjifta of pri« 
fjdl^jdlpB^ /ly, e^tecaj <Jurigr, !>ecaii^ i^sta^taneoualy the 

9Sfm*JlR!i^XP>^^TP^^i •p4lNAi't*f ?«*^*» ap^inted 
^^Umimm ^h««h«ir, 9prpotj»|e, v^^orupj^ted, mlghi 
JtH nWlriM. <9. ywli* #%ir r)^ti|^,.<Q,whop8oeYfr th^^ 
aw WWHtf . «t»^ifet»li»W»t <ft, tdpip^tyr tb^fli»,.If we were 
» <i i l> N ' f tt «»4l ft PI»«<HPl«^ »? Wfl<»^<l extinnuiiMl future 

IwN'wJIJJol'W&t M ^* o^* ^4 ^ ^^ .!®. ■uM'un It. 
.: 4in ■ll Wm y 'ijBWf Jf ^^VIprM^y^^^f »* yp<^'> apriy^e founda- 
<!«*»*»«• «iFffi^^.«»WV^»Mf IWWtf tob* ♦onaiderecl, 

k)i)«M(M#di|<lii^:i9wre li^^vi^y.flijd ei^ctpes^ than in 
;«hqE«4tc(»w»«Bttt^. jp^n tl^ |y|W9 <^ 

«-^#t:etayw» in i i>i gH ffk W» WiFn : cq|4>f)0»l}/»iilfi?'*l><»^ 

Wawy <wti id1 ii t i«»«wM>h» *» mUmib -^fiA. i)i»Bit<l>l»'^^ 
t (tf lettdstih* liBri dittUMoiahea .aad 

^mmuctti tmm^i «f«tt«rilMM aod iiriMiMi&.tki.«lhar 

<rtbwt(ffft^ <th>.iiiwnw I ja tfcfc fiiMiifaltiiM, Mid lw^,jidb» 
^ipttM tiiMi»iiiii| Iftwilh* tewdw« and MMJi tUi i«at 
^M«a»w«geMf*lljcaHaAm (h» fawidet . aC A^rihipi 
" or fco»pilal"(7). 

' fflrtBMk.caiMii.Maf»€o<3s< 

,■ : . 45 .. 
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To alt eleemMynary c6rfmrhtto«a tf l^li 
facb«8» ai a aecenlu'^' 'itieUUiK ; 'Mt> tlWtf" 
Ing c'mnp6se<) of ffldtViduab, kltt)e«f Hir ftiMMi 
are Ua^, as well as private jpefsdM,"^ %*flitif%MiMM 
eoa of ^heir nsiifiition. Tfiii Rkr Atec^tffi- InV^MMiM) 
{bat ttier«ihali Mllaiewhei-e i«k}«t a ^er't*'VMi;?'iil|Ml 
inio, and correct atflrregflkoKlte* Mil iibu8efc#4lkfc'^Mfifl 
lotions, and «» compel tbe orf^totf [Wtposet i |WW l ll l ) i p 
b be fafrtirulty^^AilffiMtt^i 'Ttie itat^th; iiftf J< rii l<W^iafe 
VUitatoHaf po«rielr4ias l^^ii ^«xpoiM«t>d irHi'ildHMMMMii 
nesB and accuracy bf fi>rd tlftlt UtMfdT iA^<ttrfi»Ml)M» 

edjiidgm^iA'sics). Aiift^'«6t»iDon tn^my ' mimmtm 

the fooodto aMIds MH ^ tire' legd Vflll«M^<«UiilM» 

ibiidd^r iM kpp^ibted ' Md -ktki^*' aft aiB»' y iW W-lHie 

Tisitor. toi'iheib^nitem^lW'WiRiim- 

Itbe 'endowmedt plrt WHtf fihSriftltfttaal^MpolrMr,'! 

son td wbooift ni astlihefd, WM iii tftafttiife 'p tm im fiH mmt 

du'slon of Vhetdtti^^lMM^Olfi fKlk tftHt^Wyifiyi 

flii^etbre to T iiJ t< fli»MItBi >t'f<Ji{fad%a •feffrtpwlj^;! 

!o ii^i^eD^'«iitf'^>'iWdMbtt» t^ti 

Wbo givelHiiW ^eriy^-]il£«i}ghf'lir\«iilMft«)«l»iR| 

It incltodiitf kliid tfais'lift^TigMW^tMM!^ ifhia^pHiMi.]^ 

jbin^ (AfeSr^, -^'piMbUa^ yiM 

conseqaebfii ^^ vfkfli ^aH^flHr.^ ^i|i« 

riec«ls«frt4'ttii^«ir »<Mtf- ti» ffctAtBtwl p aOa tot Jl i 

^Mnf, ft'fMMr^ tmi^ «# <lH( 'ilKttMr iv>l 

• t i n i ia i >*|W l »ill i ( ' nUiertli^ifeMleK itt 

illfe^btflMr'iMMI tB^^vwMhieii thai*! 

nit immfiiilit TT- trrttfrtttjTirfttt ftiilniniiaii^liirtrfitti 

mUentt tlib«HMk(po«w<«Mth iittthi aliiwiiiiKUl)! mmik 

f9) PhnHptti. BBiy, 1 Lil.R«7. 5. 8.C.r-S T.nef.^.. 
no) 1 BiMktCiMuii. MSU ■ ^^. 

(11) Eden nJPoMer, S P. W. *"— **'"iTirrffl"iinri|-it iVIirttirtai- S V« 

—AtHm^O«MralT»CI«re College, 3 Atl(.«8ft&C,—l V«* 78. 
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^?9f ^tWfteiP .tei^^^l a^^QPJC^l n»len tl}^ if. Ac 
^iltift^jfC^the 4Jiiic4y,ar«t iaijpsisyr^te^i ^ for instiwc^^ the 
pi«|^ .l^d fj^^ of a 9oI)^, /fjj. ^ fpjjit^r i^nd poor of a 

^;y^«it^icij^.«lftiitjy,X^»jp^t^ foiinaer anil bis heir^^ Put 
fFj^q tripsleei, or^govff owir«njre ii?W5Ppc;f^te4, t<> jajjpagp the 
«Jtofitj,4hjJ W«Wawl,pfljrp^^ 

^tfeftir WB>lsa»^cliarj^ctj5r(l?^^.^^ ^ ^ , ^ . .^ , ^. 

. -Whep aipriratf elec^Df^sytyiiy if^i^pa^i^fn iy^^luu.s, creat- 
ed by tke.^ttpt ^f il^f^Tfyyf^^ \t ^ pfi^^c^^^^f^ no <ither 
<MlW>l ea the ^vt «f (li€^ Qi^PPf'^ ^^ ^^^^ !^ expressly or 
iinpliljilly jwjs^yed bjr ^h« «|WF^¥* 8t«*jf- '^olcsf a f>ower 
|i^ reser^d for this purpQ^Oi thf W.ipn. easnpt, |^ tirtue oJT 
iti pr€f#g^twf,,wilj^9«ii4#e 1Pfgi«?pVofJ^^^ alter 

•r |^««iid th« €h^^r9i%5i^Tc;8l(.tj[iQ 4(;f^pprati9D of anj of ifs 
fra^cbisesy/or add to thain, or a^4 tp^^ pr xlioiiniBh^ ^ tfae num- 
ifefr.^f 4he ,trAi^|?c\s, qr reipj^ve apy of the j^iembers^ 
^r cbftpgp pr.iji^rp^fl^ t^ jtjf^ai|t>^tion^ pf i^ charlt^^ 
^ compel the jpof*p<^F^tipQ fo r^eceiy^ ji new charier. -r 
This is t}ie iipif^jcmjan^uagepfthe avj[|u>ritp anij fom^ 
one4>f tbeI^J>^a^»bb59rl?.wd w^^^^ s^^tled doct^^^^ of the 

Rut ap.#kwo3j|ivyR Jikf ^efjr.pM|ff?j<;^rpiff^tio5^ ^oJt>. 
|ectto,tt>e,g^ni5|;allai^^4>fthejlfnu^. It i9j|7,/yrff it^ **s,cpr- 
P^^ ftaii9bi»W bjr,;»^mnfir#r,i^5U«i^ ftf jfei"/^ %'i{ l^'!"'^ 
I«n:4 t%*fec «}ntrpi}Ji%«»tboi;}ry ^ ij^|^g»ij,Y^^f{r^, w^Q, W- 
im r^MWWed hx t^e 4€rffi8^C,lfte<^e|^jq^y^apjp^ ^^ 
repeia its nWwteff^ F^Wve its o||c^s,, 9Rff^^4mfilk «^ 
IJMoraUgrsiipfjiriQtefid IJhe M^PWimi^ ^S^Jrpsts. Wfafre 
jiidae4 th^ risiia^lial ^^ar ia;^s(^4 i^.tbe.lcosi^v.of tba 
dbarby iii virtue iif 4MruipWf»9nlMlflf ^tJtere ^^^^ b^ • m 
#lii9lioDoC th^infracn tbe^ fu^rppr^te >;a|isHsij^r^Biit tbay; 
are not therefore placed beyond the reA^ ;pf tbe law* As 

(12) Pbillim iM. Buiy, 1 hi, K*y. 5. IS*€.-4S T.IUp. 846— 43i%en vs* Ratb- 
crfortti, 1 Vei. 4/2— AUoroey Cenenil vs. MMdteten, 9 Vei.S27.»-- 
G«ie ofSiltton Hwpitt^, IOCd. 93. 91 . 
•* fl5) 8ee Rex vs* P&asmore, S T. Uep- 1 99. and tlie ami *ere etted* 
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f 
w|iDi|Sert 9t[ik^ fev#MH fit di<» cm^fitioft, lM^*t fob- 

aBCM.MMl'«»ip|irf«%ffffudt<|4)v' .4q4 ^I^ n^et^rp^tiibQ 
. k a, v^f0rMmtJ^9f^ il^jari^^a^puct of eqiil^ wiU ^- Jipt 

ior^ it will /«t» iihft>I^W^ a(grpwffai|ri or ^me 5>rtrij«f^&dEe 
afraj4bA4c|i4l^ jCg^^Uie carpofatiof^ >aii4 vent it^isi '«flMrr 

.lMim^(l5)- -.p.v/oT -."h-v. c.-T), (^ . . ^ ^ '^ 

|m9tifl|g4^ watui:«^r'#*hrWfi(f »H«« <«?f ^eempajmarjr eo»* 
p^jiti|^8,;:grpwi^g,9flt4rf;%9pra^ noir 

4>roc^.tp^ fPUuiuiat'K^ ^^t^\orij|(D^;i^ctwo| Ikdt- 

m0^tb CyllfSP- .,r .\.. t-^ ,,\\ p,v-^ t. -^ -If tiisi ^va.•• , 

y«ar JT54, at l|i%fj'W4«W}'*?^ «»h^Hh?^« W9^J^»<W* V 
foot an Iodiaa.cb^U7,4»cl^9«))ii^.^^^ rf 

other pfjr,?90fft^^cate4 ^^mbqr.^t^^^jiJi^tW oC the b- 
4^aq8^^i|fl<l #;]|;ij^ aod a^b^Iiatt- 

tcirs a^Qi^ ^tWj |i?tv8|gf Jtrij^ i^tbgit tfeje desigi )bie«fi|ie tjj^ 
utable, awwjSt t Ijg In^i^f^ sc^ Jbajt ^oro desired, the edoca^ 
tion of tbeir cjhlMrea |^ jjbe s^tl^^ J^^ ^be coatribiKkHUi 
in th^ ^o^^riqap c^^oijit^ ^ip^ld ^ly^^ori; ^faat the sidd 
Wb.^ltic)t tboqgbt it ^^jd«ei^;^^ i^injeatwir to proeim 

^ • KrSXon^ l^S^Swr^Tfoitherfoith, t Vez-lS^^Xtiiioej fie». 

▼8. F<Miter» ^ fit W. 92$*— 1 Wood<ss. 476.— Attorner Qe«cnl m 

tiey G^eral vs. Dixie; 13 Tez. 5l9.-HSx partef» E^liy lofbiftVQtth 

' 17 Yez. 4^1. 4,$r^0arklMim8t^ad >Piee S«hool^S' Yes, & Icm^ 
M4r^Altoci]i#^0nen^>t; 4>A>iibftkiS^ nfC^^ Ooop. Rep 

3(W— Mavor, fccofColebMter vs. LftVJten, 1 Ve^ ^ tleame, t2(t— 
R^k tr. WatsoA; 2 t'ertt Rep. IS^.^ALtonief General vs. tJtica Ins. 
Ck>. S Jobn^Ch. R. 371^ Attmiiex. Gfw^ t«».Mj(kU^ 
(15) Mayor, &c. of<::oTeDtr^ vs. Attorney Geaeraf. 7 Bro. Pari, caaes, 235. 
. -^AttQra«j Geiiei^ va. Earl of dar^ndpt, 17 Kez.491. 4m> 
ney General vb- Utieii Ins. Comp, 2 J^ohii. Ch. R* 371. 
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^ before them^the sevecarl offers of the goYernments ii Aineti*' 
ci^ Inf mpg (Se %^n»niM "ig^W^ sehoof atiotig them ; f hst 
a hurge iJindOei^ of ihe pro^AcftoriVltf ladAijlD ftie western 
(Mirts orrVc^-Halxip^re; tb'altf tUb fl^stgn, aod e&nsiier- 
ingthat^i'^ameiblio^lWgtteBeenllitrged md improved 
to promote learning among the English, and io sappfy" 
Ibto^chufctei^thSftg 'With *'iLii WWoAJx ihKiist^/^iiroiiiised 
hfg^ tt^cti 6f ts^'^^rlfae tt^y^ %f6resaM, p^dvtded tk$ 
School $h6utd he ulHUd th (h^^kHem part of said prov- 
ince ;^ that the frnstetssltherelil^ob gave a |)re{erence to the 
western jmrtof baid provin<ii5,1yTSgoif VoiioiciicM^ tlver, 
as a sitilatioo mo&t coatreAibift ibr said school : ThiU the, 
said Whettockfurlhct represtAhithi lieMsitjffdr a legal 
incorporation^' %n order to'^^hi'sdjeiy arid weWblttng of 
iaid seminary f and its bnA^^cdpayie SJ^^^e Hiinre and 
disposal of lands Mi he^ilhsik fiit^iHe use of Aie same; 
fhat in the Trfancf of traitflAslWifion/ceffaiA "^ehttemen 
nfhoin he had already iiomintH^tJnJiis fasi will (which he 
had transmitted to the tro^ees ijfii^^^fttd) to be trustees 
in America^ should be the tiorv m x i tioH ntim) proposed ; and 
lastlj, that there were alreaJfy large contributions for said 
school in the hands of ibie trustees in Englandf.ukd further 
success mi^t be expected ; fbv whicb reason the said 
Wheelock desired they might be Invested With all that 
power therein^ which could consist with thefr distance (torn 
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^iMTit^in jaikhtjfc^fctfihlidhitt in Tffftw-JBainiiBhirft te tfeni 

fliase, and baUd an/ bouws for tk» «•« o^ <aul coliq^ k| 
f|ic|t tofK,l»J^tcvteril>|Mt!Jt ual::)I|tl<Mfof>ff||biPIII» JM;^ 

bav^. jH#Pfit« .^ .iiipM«4tg94 jtmmtP'^ v^sfs^mh <M 
tofs ^4 9|b^ <^fi^5l^,»f t|i€fcC9>Iw5i|cJH^, J%,»^litheg|i,«^i 

also &o^. flu«st9ilAfff«^JMb^^miJ^4jK#Mi *Jf fWit 

aBd.«U<man(;es„jMf MMiU.«M#M««rf«raj(« ,«Kfef(ecr^|ifiF 
tb^ c«ppQr«t«, tvfi^,, |t l|ii(b«k. <|«f:|ai;eB, 4di^slA|MMMi|i 
tru^te/tf n ofteq a«t otuf.qr m4ie^tiM|4i«rtAf»iib»ii d<i%*«|i^ 
bj re«ov^ or «(b«rwii|e^ shall a4|Mi>diqg to jtbwk, jii4eqnBB> 
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'^7MnMir^covin';«MrBb' ^At¥i».' - J tot 

IS UirinCr vQCTBrCS' in«vlIW^FOPf •WK SBMI^ WTV jt^^^R* IViVI 

tAueto'iyt to ti^*-4rfir<M«Mll& V<te»| Jt ^i lM Bi H fc*t 
Airs Ibr tli<} g^vfrnttferif «tf iiiyVMWfet^'flBt WiW l g WIIl V ^ fMe 

perpetuatetfaeir bonrcl, aadiM^lben t^aeUd b« Indla*-^^ 

^W^BW; ttMWttga0h<H ^<>>A d Wi|f!iii i ii ip>i t« y ^<tNi>i'«i» 

' ->-9ii«i «m «<A T i l i m<la ilai«ii<iWftaKi» irt <ii i «■ fi^il 
^e^«aMel M> Hk Hfty | | l < «>» il> H Hi» liH li l^ iihili mhrt i tM 

erown or goTenuDent m anqnWifeSM"^ iJlWOmMulMil — •«■»• 
JMM«Hr<<ifi'Atf«iitteg#^ »iliWWiti»iillMt|iibftgitet>tba^ 

tWrtWlWrttj>4ra«, 4lllif9<iW^Wfct» atv t if rt§M^l lt M» ( ^ ^ fMUdk 
f«r«, M after the incorporatipn. The iwAjr laOMf^tf the 
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•»(«f«rf|ii .«i4Jfr#w;iHi«ll 4J^>^e^f ,sncwe; tbf}.ik^flt^ 
•il>la4ii;ilk'tMi.|i«f^{rj(>,i3C)tf$lttj^/lfro>T^ m tl^. ^ 

fiMelL-iT wl IihK-fi.i srj!it ..J. • .is ,l*ifc<.' i . : -i;!, i -.ji.. 

ftmoMMi oC tuck forp«rttioiw, Md, ainqiiif o(hert|,|gw^^ 
i ^ H ri > fci| ft — M>m ^»«tip»)by4ii^ yi i»»iH blffi i ^ n3 Jf. fir 
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SUFREMlfi COUBT, UNTTEOf STATES. 35^ 

^^ which the object of the contract is performed ; and this^ 
<* says Blackstone, differs in libttlltig from a grant. A ceo* 
** tract executed, as well as bni^ that is eiecQt6r^, ^^iiBS 
"obligations binding on ttie paHiis. A grantlirlfrowmifr- 
<« ture amounts to aii extingiii^lMnt of'tii^'j^^iff^bNhe^rari. 
*« tor, and impties' a conff acf A6t*trf re^s^ A fifltt tight; A 
" partjr is always estbppecil' bj IfiS biHt gf%iit.*' '*• Tbis^ ha-^ 
guage is perfectly bnambigu^,^^nd^Wa8^if§dfiii>*i|«&rfeee 
to a grant of land by life |6f^b<ilrtrf^A^s|W^fiiiti»tia. legis- 
lative act. ^ It? determines, lA'thW^irt*W^iirvti^ mamierji 
that the grani ofastaM'S^^^tratft Wilbih Ib^ efoim of tlte 
constitution now in qu^s1[i(]fn,^nd tlis^ R^!#{nteB a^ coEHtraet 
not to reassume ihe'^i'fgK't^^Hfoer. ^JIto¥a6ri,4he doctrine 
applies To kchar?dr#ff^^^ ', u 

But itis oi1ec^e8;*M!^lfi^ t 
is not a conil4i^f bVtit^n)[)^^^ tbfe c^eblititotioD, because 

no valuable consideration passed to (he king, as an c^ifolvsi- 
lentfo^^tV^ 

andfurt^e^r t&a^^o'^c^^^^^ ire wiflfifin 

the prohibitory clause. * K^must 66afliiiiitt^/ih4linere «x- 
ecutorjr conbracts cannot 1)0 enforterf at law^ unless there be 
a y|Juab|e cqnsideratibn to sWiAaififheinf «iiid tli^ toiistilu- 
tioi;i certainly did not mean fd^eafe^t^tJeV dbligsltoiiv^ or 
give any new efficacy to nudef pact^ B^ if oAisCoii the^tfa- 
^r handbe als9.admitted« H^at t^d'^h^ti^^ krteod to 
preserve ail the obligatory fo*l6* ^ *b^dt, wticK - they 
We by the general prraajfle^ 8fW. itdwi iriieir a can- 
,^ract )|as once passed b^oa fide \n\xil j^fit^ ki^Kfaer m& ktag, 
nor any pnvate person. #feo majr tic 1E6^ gnfetijt*, •eaimcaHfae 
iprant pft})e prpperty, ahiiough the ddri\feyaiie# ittajrhave 
been purely volutikry!^^' A^^t, toiii|BcffWy ex«0«ted,i^ ir*- 
recoverable^ Tie pr(5perty*"cbnt^cd ify i^iomett at 
against the donor, tfce ^sofutS'^^rbperly df the^^odee? and 
no subsequent change'^of int3nfioh dfiW ^tlMrr cato ctemge 
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954 DARTMOUTH ClXXJlCB Y». WOODWAB0; 

the rigfitn of the doDee(l7). And a gift by tfae crown of in- 
Cor(»oreal liereditainents, such as corporate franchises^ wheo: 
executed comes completely within the principle, and is; ifi- 
tfae strictest sjsnse of the terms, a grant (18)*^ Was it ever 
tpmgined that land^ voluntarily granted to any person by a 
state,, wac^ liable to be resumed at its own good pleasure T' 
@.uch a pretension wMld under any circumstances be truly 
alarmiiig,:butin a country like ours* where thousands of land 
tkles had their origin in gratuitous grants of the states, it 
would go far to shake the foundiations of the best settled ea« 
tittes* And a grant of franchises is not, in point of principle^, 
disting^qisbable from la grant of any other property. I^ 
therefore this charter w^re a pure donation^ when the grant 
wjaiH CQfnplete |md accepted by the grantees, it involred m 
contract, that the grantees should 'hold,^ and the grantor 
should not reassume the grant, as much as if it had beea 
fofindedon the most valuable consideration.. 
' . But it is not admitted,, that this chartet was not granted^ 
for what th^ law deems a valuable consideration. For thi» 
purpose it matters hot^ bow triflibg the consideration maj^ 
be ; a p^pp^r corn is as good as a thousand dollars. Nor 
is it necessary, that the consideration should be a benefit to- 
t}ie grantor. It is efficient, if it inipbrt damage or IoS9, «r 
forbearanpe of benefit or any act, done, br to be dobe on tfae 
part of the grantee* It is uhii'ecessary io state eases i tberjr 
are familiar to the mind Of every lawyer(19)» 

With these principles in view, let' as now exateineHIke 
terms of this charter. It purports inileed on its-firba to 1^ 
granted << of the special grace, ' certain knowledge,^ thi nUitt 
fdolion*^ of the king; but these woi^ds were iatrodtuced fiir 
a very different purpose from that now contended' fi>r. It 
is a general rule of the conamon law, * (the reverse of tfiat 



(17)1 

hs)s 

(19) P 



BlaoluC^mm. 441^r-Jenk. Cent 104. 
S Bl. Comm. 317. 346..~Shep. Touch, ch. 1 3. p. 9S7. 
Pillans T8. Van Mierop. per Yates* J. 3 Burr.lo5^« — ^Fortti ▼■• Stauntoft 
^ Saund.Rep. 311. W^ttliaia's Aote 1^ and the oases -there oiled. 
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applied ID ordinary cftses) that a grant of the king at thjt 
^uit of the grantee^ is to be construed most bctneficially for 
tie king, and most strictly against the grantee. Whcrfefcfre 
It is usual to insert In the king^s grants a clause, thatthejr 
^re made, not at the suit of the grantee, but of the speeitf 
^race, certain knowledge, and mere motion of the king ; aoii 
then they receive a more liberal constructioD. Thit is thi 
true object of the clause iii question as we are informed 1^ 
the most accurate authorities (20). But the trharter also dn 
jts face parports to be granted ifi censiitraiiim ofiheprtm- 
ises in the introductory recitals. Now among these reeitidi 
jt appears, that Dr. 'Wheelock had founded a charity school 
at his own expense on his own estate ; that divers contri* 
liutions had been made in the' colonies, by others for its 8up»- . 
port ; that new contributions had been made and were mak- 
ing in England for this purpose, and were id the liands of 
trustees appointed by Dr. Wheelock to act in his behalf ; 
that Dr. Wheelock had consented to have the school esteb- 
lished at such other place as the trustees shoidd select ; 
that offers had been made by several of the governments ia 
America inviting the establishment of the school amotig ihemi 
that offers of land had also been made by divers proprietors 
«f lands in the western parts of New-Hampshire, if the 
school should be established there ; that the trustees bad 
finally consented to establish it in New- Hampshire | a»d 
that Dr. Wheelock repr'esented, that to effectuate the fNir- 
iposes of all parties an incorporation was necessary .<'-«»Caa 
it be truly said, that these recitals contain no kgal consider- 
nation of the benefit to the crown or of forbearance of benefit 
^OQ the other side ? Is there not aa implied contract by Off. 
Wheelock, if a charter is granted, that the school shall be re- 
moved from Us estate to New-Hampshire ? and that he will 
relinquish all his controul over the funds collected and to be 
icoUected in Eqgiand under his auspices and subject to his au- 

(90) 3 Bl. Ck>mni, 347. Fuioh'» Law. 100* 10 Re^ llja^t 9h»u Abridgc^- 
ment 136 — Bull. N. P. 13*. 
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056 ^ DAETMOtnTH COLLEGB VS. WOODWARD. 

. tbority? that be will yield up the management of hk cbarl^ 
tj-school to the trustees of the college? that be will relioquinb 
^U the offers made by other American goyernment8,aiid ^eyotie 
}ki^ patronage to this institution ? It will scarcely be denied, 
that be gaire up the right any longer to muntain the charity 
school already established on bis pwn estate ; and that the 
funds collected for its use and subject to bis managemeat 
were yielded up by bim as an endowment of the college.-?^' 
The very language of the charter supposes him to be tbe 
legal owner of the funjds of the charity school^ and in Yir- 
f ue of this endowment declarfsa bim tbe founder of tbe coK* 
lege. It matters not, whether the funds were great or small ; 
Dr. Wheelock had procured them by bis own inflnenccT, ai|d 
Ithey were under bis Qontroul to be applied to tbe suppoirt 
of bis jcbarity-scbool ; and when he relinquished this cooh 
trouly he relinquished a right founded in property acquired 
by bis labours. Besides ; Dr. Wheelock impliedly a^eed 
to devote his future s^ryices jlo the college, when erected, 
by becoming president thereof at a period, when sacrifices 
must necessarily be m^de to accomplish the great design in 
Tiew. If indeed a pepper corn be in tbe eye of tbe law of 
sufficient value to found a contract, as upon a valuable gqo- 
sideratioq, are these implied agreements and these relin^ 
quisbnfients of right and benefit to be deemed wholly worth- 
less ? It has never been doubted, that an agreement not to 
exercise a trade in a particular place was a sufl|cient coil- 
sideration to sustain a contract for the payment of mpney. 
A fortiori, the relinquishment of property, which a person 
holds, or controuls tbe use of, as a trust, is a sufficient con- 
|. . .^ sideration ; for it is parting with a legal right. Even a right 
jof patronage (jus patronatus) is of great value in intendment 
of law. Nobody doubts, that an advowson is a valuable he- 
reditament; and yet in fact it is but a mere trust, or right 
pf nom^^ation to a benefice^ which cannot be legally sold to 
^he iisflnded incumbent(21). 

|[St) S Bl. Comra. 22, iio|te l»7 Christian- 
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SUPREME COUKT, UNlTBD STATES. 357 

111 respect to Dr. Wheelock,then if a consideration be ne- 
cessary to support the charter as a contract, it is to be found 
iQ t^e implied stipulations on his part id the charter itself. 
He relinquished valuable rights^and undertook a laborious of- 
fice in consideration of the grant of the incorporation. 

This is not alt ^ charter maj be granted upon an ex- 
ecutorj as well as an executed or present consideration.-— 
When it is granted to persons^ who have not made applica- 
tion for it, until their acceptance thereof, the grant is yet in 
fieri* Upon the acceptance there is an implied contract 
oa the part of the grantees in consideration of the charter, 
that they will perform the duties and exercise the authori- 
ties Conferred by i,t. Tbis was the doctrine asserted by the 
late learned Mr. Justice Buller in a modern case(22). He 
there said, << I do not know, how to reason on this point bet- 
** ter than in the manner urged by one of the relator's coun- 
^rsel, who considered the grant of incorporation to be a 
<• compact between the crown and a certain number of the 
<^ subjects^ tlie latter of whom undertake in consideration of 
' << the privtfeges, which are bestowed, to exert themselves for 
^* the good government of the place," (i.e. the place incorpor- 
<< ated). It will not be pretended, that if a charter be grant- 
ed for a bank, and the stockholders pay in their own funds, 
the charter is to be deemed a grant without consideration, 
and therefore revocable at the pleasure of the grantor. Yet 
liere the funds are to be managed and the services perform- 
ed exclusively for the use and benefit of the stockholders 
themselves. And where the grantees are mere trustees to 
perform services without reward, exclusively for the benefit 
of others, for publick charity, can it be reasonably argued, 
that these services are less valuable to the government than 
if performed for the private emolument of the trustees them- 
selves ? In respect then to the trustees also thei^ was a 
yaluable consideration for the charter, the consideration of 

(22) Rex TS. IHi8fm(tre, 3 T. R. 199. 339. 24$* 
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services agreed to be rendered by tbem in executioi^ of t 
charity/rom which they coald receive no private ^remunert^ 
(ion. 

There is jet another view of this part of the case, wbic|i 
deserves the most weighty consideration. The corporatioii 
was expressly created for the purpose of distributing in per- 
petuity the charitable donations of privato benefactorH^ 
By the terms of the tharter the trustees, and their suc- 
cessors in their corporate capacity, were to receive, hold 
and exclusively manage all the funds so contributed* The 
crown then upon the face of the charter, pledged its faiths 
that the donations of private beni^factors should be perpetu- 
ally devoted to their original purposes without any interfer- 
ence on its own part ^nd should be forever administer- 
ed by the trustees of the corporation, unless its corpo^ 
tate franchises should be taken away by due proc^si 
of law. — From the very nature of the case, therefore, 
there was an implied contract on the pari of the crpwi 
with every benefactor, that if he would give his nioney, 
it should be deemed a charity protected by the chafer, 
and be administered by the corporation according to the 
general law of the land. As soon then as a donation wa^ 
made to the corporation, there was an implieil contract 
springing up and founded on a valuable consideratioo, tbi4 
the crown would not revoke or alter the charter or change 
its administration without the consent of the corporation. 
There was also an implied contract between the corporSf* 
tion itself and every benefactor upon alike considerafioo^ 
that it would administer his bounty according to the terms 
and tor the objects stipulated in the charter. 

In every view of the case, if a consideration were neces- 
sary (which I utterly deny) to make the charter a valid con- 
tract, a valuable consideration did exists as to the founder, 
the trustees and the benefactors. And upon die soundest 
legal principles the charter mayb6 properly deemed, accord- 
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ti^g to the vartoad aspecfs, hi which it is viewed, as a sever- 
i\ contract with each of these parties, hi virtue of the found- 
atioDy or the endowment of the co!lego» or the acceptance 
of the charter, or the donations to the charity. 

And here we might pause; but there is yet remaining anoth^ 
er view of the subject, Which cannot consistently be passed 
over without notice. It seems to be assumed by the argu- 
ment of the defendants counsel, that there is no contract 
whatsoever, in the virtue of the charter, between the crown 
^nd the corporation itseff. But it deserves consi<Ieration» 
iirhether this assumption can be sustained upon a sdlid found- 
ation. 

If this had been a new charter granted to an existing cor- 
poration, or a grant of lands to an existing corporation, there 
could Rof have been a doubt, that the grant would have been 
an executed contract with the corporation ; as much so, as 
if it had been to any private person. But it is supposed,^ 
that as this corporation was not then in existence, but was 
created and its franchises bestowed, uno flatu, the charter 
tanhot be' construed a contract, because there was no per- 
son in rerum natura,' with whom it might be made. Is this 
however a just and legal vt6w of the subject ? If the corpo- 
ration had bo existence so as to become a contracting party », 
neithei^ Hkd it for the purpose of receiving a grant of the 
franchtse^I ^The tru^h is, that there may be a priority of op- 
eration of %ihgs in the same grant ; and the law distinguish- 
ed! and gives such prlorHy,. wherever it is necessary to ef- 
liBCtuate the objects of the grant(23). From the nature of 
^things, the artificial person cdfed a corpcM'ation must be 
created- bclfore it eaii be capable of taking any thing. When 
^therefore a charter is granted, and it brings the corporatioa 
into existence without any act' of the natural persons, who 
''compos(^ it, and gives such corporation any privileges, fran- 

(23) Caie of Sutton's Hospital, 10 Co. 23.— Bucklaud vs^ Fowch^^r, cited 1 
Co»27,-28, aod recognized in Attoraey General vs. Bowyer, 3 Yez* Jr* 
714. 7S^ 787^S. P. Higbmore on Mvrtm, 300, k: 
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cimn or property, thefaupr deeiiut the corpor Mioii to befin| 
lifoii^t iotoesielencey and then clothes it with the granted 
liberties and property. When, on the other hand, the cor- 
poration is to be brought info exiatence by some fotore acts 
of the corporators, the franchises remain in abeyance, until 
such acts are done, and when the corporation is brought in- 
to life, the franchises instantaneously attach to it. There 
may be in intendment of law a priority of time even in an 
instant for this purpose (24). And if the corporation have 
an existence before the grant of its other franchises attaches, 
what more difficulty is there in deeming the grant of these 
franchises a contract with it, than if granted by another in^ 
strument at a subsequent period ? It behoves those also, 
who hold, that a grant to a corporation, not then in exis- 
tence, is incapable of being deemed a contract on that ac- 
count, to consider, whether they do not at the same time es- 
tablish, that the grant itself is a nullity for precisely the same 
reason* Yet such a doctrine would strike ^s all as pre^ 
nant with absurdity, since it would prove that an act of in- 
corporation could never confer any authprities, or rights or 
property on the corporation it created. It may be admitted 
that two parties are necessary to form a perfect contract 4 
but it is denied that it is necessary, that the assent of both 
parties must be at the same time. If the legislature were 
voluntarily to grant land in ffe to the first chUd of A. ta be 
hereafter born ; as soon as, 'such child should be born, the 
estate would vest in it. Would it be contended, that amJi 
grant, when it took effect, was revocable, and not an execot- 
ed contract, upon the acceptance of the estate 1 The same 
question might be asked in a case of a gratuitous grant by 
. the king or the legislature to A. for life, and afterwards t» 
, the heirs of B., who is then living. Take the cas^ of a bank, 
incorporated for a limited period upon the eaqpreffs f^ondttiop, 
that it shall pay out ofits corporate funds a certain sum, aa 

(24} Ibid. 
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die consideration for the charter, and after the eorporatioii 
ia organized a payment dnly made of the turn out of the 
corporate funds ; will it be contended, that^ there ia not a 
aubsisting contract between the government and the corpor 
^ration bj the matters thus arising ex post facto» that the 
charter shall not be revoked during the stipulated period ? 
Suppose an act declaring, that all persons, who shouU there- 
after pay into the publick treasury a stipulated sum, should 
be tenants in common of certain lands belonging to the state 
in certain proportions ; if a person, afterwards born, pays 
the stipulated sum into the treasury, is it less a contract with 
him, than it would be with a person in esse at the time the 
act passed? We must admit, that there may be futurd 
springing contracts in respect to persons not now in esse, 
or we shall involve ourselves in inextricable difficulties. 
And if there may be in respect to natural persons, why not 
also in respect to artificial persons, created by the law for 
the very purpose of being clothed with corporate powers? 
I am unable to distinguish between the case of a grant of 
land, or of franchises to an existing corporation, and a like 
grant to a corporation brought into life for the very purpose 
of receiving the grant. As soon as it is in esse, and the 
franchises and property become vested and execated in it, 
the grant is just as much an executed contract, as if its pri- 
or existence had been established for a century. 

Supposing however that in either of the views, which have 
been su^ested, the charter of Dartmouth college is to be 
deemed a contract, we are yet met with several objections 
of another nature. 

It is in the first place contended, that it is not a contract 
within the prohibitory clause of the constitution, because 
that clause was never intended to apply to mere contracts 
of civil institution, such as the contracts of marriage, or to 
grants of power to state officers, or to contracts relative to 
their offices, or to grants of trusts to be exercised for purpe* 
47 
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%eH tAWcelf ptAlidk, ^Ivere <tte grat^t^s tttke no beoefieM in- 
Merest. 

It h admitted, tbttt the Hthte le^htures hare patren t^ 
Enlarge, repeal and limit the antbortties of pabKck oflGicers b 
their offidik) capacities in all cases, where the constttntioaB 
af the states respecttveljr do not prohibit them ; and tbis^ 
amongothersyfor the verj reason, that there is no express 
or implied contract,^ that thej shall always during their can- 
tinuance in office exercise such authorities. Thej are to 
exercise them onlj during the good pleasure of the legisla- 
ture* But when the legislature makes a contract with a 
publick officer, as in the case of a stipulated salary for bis 
services [dirrihg a limited period, this, during tiie limited 
period, isjustasmuch a contract within the purview of the 
constitutional prohibition, as a like contract would be be- 
tween two private citizens. Will it be contended, that the 
legislature of a state can diminish the salary of a judge 
holding his 6ffi(ie during good behaviour ? Socb to author- 
ity has never yet be<^h asserted to our knowledge. It may 
also be admitted, that corporations for mere publick goivem- 
tnent, 9uch ds towns, cities and counttes, may in many res- 
pects be iiubje'ct to legislative controul. But it will hardly 
%e contended, that even in respect to such corporations the 
legislative power is so transcendant, that it may at its will 
take away the private property of the corporation, or 
change the uses of its private funds, acquired under the pub- 
lick faith. Can the legislature confiscate to its own use the 
private fdnds, which a municipal corporation holds under 
its charter, without any default or conseirt of the corpom-. 
tors ? If ^ municipal corporation be capable oC holding de- 
vises and legacies to charitable uses (as many municipal 
corporations are,) does the legislature- under our forms of 
limited government possess the authority to seize upon those 
funds, and appropriate them to other uses at its own arbitra- 
ry pleasure against the will of the donors and donees ? From 
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tbe V6I7 tt^ture of fmr gavenuMoto the j^UcIc Ciitb iii 
pledged tlie other 1^7; und tkat pledge coosfitiites a v^UA 
^mpact; and tbatf^ooip^t ia subject only to J4idicia) efni 
^uirj, Goi^stnietUio aii4 .^ogstioQ. Tliia cotirt have «l- 
jReedji lia(l tccasion in otbev 4;au8e« to express tfafir opipioii 
ontbisaulyect; and tbece is not the s^gbtest iodiMtVMi to^ 
retwit it(25). 

As to tbe cf^se ^f tbe cootract of mai:ri9ge> whiok tj|^ ar* ' 
gum^nt supposos not. to be within ^be r^a^h of the pAohibi*^ 
Xo^y. clai^, because it is mM^ of civil ^uiUtntf^ilii I profesft 
not to fe^l tbe weigl^t^f ^ i^easo^^assigpedt &>r lb«{ e»Hfi^ 
tion* In^a (egal sense, all ^^optraots, reeeenised &• TidM m 
^ny cQuptry, naay be pr^|wiy said to be masters of civil kk* 
stitutioo, since tfaej' obtftjq tbeir: obUgatioA and itOnstraotiotf 
jure loci conlractuis. , Titles to UjoA cf ofttittttiog-plirt ofthie 
puhlick domaini acquired hj grants imder the pr^frtsioos 4t 
existing laws by private pf^sops^ ace certdo^ ^Ofttr^eli 1^ 
civil institution. Yet w ob» wfi^ ^upposAdyth^t nbw 
bona fide acquired, .they irere not beyond rthf reaeb:oE ^gfr 
iative revocation. And so certainly is the ests^sbed d^ft^ 
trine of this court (26). A general ^w regulating divorces 
from tbe coojtract of marriie^e, like a law re^^k^tiog remedies 
in other oases of breaches of extracts, i^ not n^^cesfarily n 
law impairing the obligntiou of such a. contract(^7y It 
may be the only efiectnal mode of enfoi:ci«pg the obllg^^tiooa 
of the contract on both sides. A law punishing a bre^oh of 
a contract by imposing a forfeiti^e of tbe rigbt3 acquired 
under it, or dissolviag it^ because the nuitual obligatioBil 
^ vere no linger obsejrxcd^ \^ ijpt no correct sedsq a bw iai-* 
pairing the obligatioost of tbe coatwCt»--€Soiild a law, com- 
pelling a specifickpieirf^jBiaace by giving .a new reo|edjr, be 
justly deemed sp ewess of leg,Ulative power? Tbea^br tho 
contract of marriage has been^coniidered with refere^oe te 

(«5)Terrett vs. TuyUw, 9 Craiwsli 43— Town ^ VvwUt rs. Cltrfc, S 

Cranch 292. 

(27) See Holmes ts. Lansing, 3 Xohn.C. 75» 

Digitized by VjOOQLC 



364 DAwrumrtB college vb. wocAiWAte. 

gemml lavs regulatn^ divorces vpoo breaches of tbftt cm-^ 
tncU But if the argument means to assert that the le^tiat^ 
tore has power to dissolve snch a contract without 0ffi^6re«dk 
on eUher side^ against the wishes of tks parties^ and with* 
out aoj judicial enquiry to ascertain a breach, I certaiel3r 
am not prepared to admit such a power, or that its exercise 
would not intrench upon the prohibition of the constitution* 
If under the faith of existing laws a contract of marriage be 
duly solemnized, or a marriage settlement be made (and 
marriage is always in law a valuable consideration for a con- 
tract) it is not easy to peiceiye> why a dissohition of iUr ob- 
l^^ons without my defauk or assent of the parties may 
not as well fall within the probibifioD, as any oMier contract 
for a valuable cmsideratiod. A man has just as good a 
r^ht to his wife, as to tbs property acquired uod^ a mar- 
riage«contraQt. He has a legal right to her.S9(4^ wd her 
fortune ; ^md to devest such right witfaottihibi^lcMEiiiit and 
i^nst his will Would be as fliq^ot a viol9it«Miiof(tl|0iprinGi- 
pies of justice, aa the confiscation of hts^w^itstetfeu I leave 
this case howiever to be settfed, when it shall arise. I have 
gone into it, because it was urged with great earnestness 
upon us, and required a reply. It is sufficient now to say, 
that as at present advised, * the argument, derived from this 
source, does not press my mind with any new and insur- 
mountable difficulty. 

In respect also to grants and contracts, it would be far 
ioo narrow a construction of the constitufbn to limit the 
prohibitory clause to such only, where the partiles take for 
their own private benefit. A grant to a private trustee for 
the benefit of a particdar cestui que trust, or for any spe- 
cial private or pnUick charity, cannot be the less a contract, 
because the trustee takes nothing for his own benefit. A 
grant of the next presentation to a church is still a contract, 
although it limit the grantee to a mere right of nomination 
or patronage (28 j. The feUacy of the argument consists m 

(98) 2 Bl. Comm; 81* 
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MSUBiiiig the very ground in controversjr. It is not admit- 
ted, tbat a contract with a trustee' is in its own nature revo- 
cable, whether it be for special or general purposes, for 
puUick charity or particular beneficence. A private dona- 
tion, vested in a trustee for objects of a general nature^does 
not thereby become a publick trust, which the government 
may at its pleasure take from the trusty, and administer 
kk its own way. The truth is, that tbe government have no 
power to revoke a grants even of its ownfunisy when given 
to a private person, or a corporation for special uses. It 
cannot recal'its own eitdowmehts granted to any hospital, or 
coHege, or city, or town, for the use of such eorporartion* 
The onlyautborityTemaining to the government is judicial, 
to ascertain the validity of the 'grant, to enforce* its proper 
uses, to suppress frauds, and, if the use^ are charitable, to 
secure thevF regular 'sdmi^istraticfn'thrBugh the means of 
equitabte^'tribfanals in cases, where there would otherwise be 
a failure^bf jfistice. : . . f... ^ » 

Another objection growing out of, and connected with, 
that, which we have been considering, is, tbat no grants are 
within the constitutional prohibition, except such as respect 
property in the strict sense of the term ; that is to say, ben- 
ieficial interests in lands, tenements and hereditaments, &c. 
&c,, which may be sold by' the grantees for their own bene- 
fit : and that grants of franchises, immunities, and authorities 
not valuable to the parties,' a8 property, are excluded from 
its purview. No authority has been cited to sustain this 
distinction, and no reason is perceived to justify its adoption. 
'There are many rights, franchises and authorities^ which are 
valuable in contemplation of law,Vbere'no beneficial interest 
can accrue to the possessor. ; A grant of the next presenta- 
tion to a church limited to the grantee alone has been alrea- 
dy mentioned. A power of appointment, reserved in a 
marriage-settlement either to a party or a stranger, to ap- 
point uses in favour of third persons without cd&p'ensation* 
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is aootber ioitimce. A grant of huidf to i^ tf usiie to wma 
portioiis or paj ilehtB k in law a valnable gr^a|i4 c<m^f>yt 
B, legal estate. Even a power given bgr will .to e»•^tora ta 
sell an estate for payment of debts^ blithe better opipiwi^ 
an authority conpled with a trust and capable of surTivoD* 
flJiip(29)« Many dignities and offices^ exittins at coounoa 
law, are merely hononrary and without profit,^ and sometimef; 
are ooeeous. Yet a grant of them has nei^r been sapposed 
the less a* contract on that account. In respect to franchi- 
ses, whether corporate oar" not, which mclttde a perivincjr q£ 
profits, such as a right of fishery^ or to hold a ferpy» a aiar-* 
ket, or a fair;; 6r to er^ct a turnpike, bank, or brieve, there 
i» no pretence to say^ that g^ranls of them are not within tftt 
constitution. Yet tbey may, in^point of fact^ be of no es;« 
changeable vake to the ownera. They mayi^JM WQothl^sa 
ip the market. The Iruth however is, timt(«9t inoiq^eal 
l)ereditamentB| whethiser they be immuniti0SiJSfgnitk«^idfiftea 
or franchises, or other rights, are deemeddiraldAbleiai Jifw**— 
Th,e owners have a legal estate and propet|y!|aJi^«i and 
legal remedies to support and recover them in l^9e^ yf my 
injury, obstruction or disseizen of them. Whenever they 
are the subjects of a contract or grant, they are jqst a^ much 
within the reach of the constitution, as any other grant.^-< 
Nor is there any solid reason, why a contract for the eT» 
ercise of a mere authority should not be just as much guards 
ed, as a contract for the use and dominion of property ."-^ 
Mere naked powers, which are to be exercised for the ex- 
clusive benefit of the grantor, are revocable by faim/or that 
very reason. But it is otherwise, where a power is to be 
exercised in aid of a right vested in the grantee* We all 
know, that a power of attorney, forming a part of a security 
upon the assignment of a chose in action, is not revocable bj 

(89)Co* LiM15* a* Htrg.ftod Butler's note 2,— Sojsden on Bowon, 140.— 

Jackson v8» Jansen, 6 John. R. 73* — ^Pranklia vs. Osgood, 2 Johns* Cas. 

1. S. C. U Johna* R* 527*^Zeltfi«h t& Smith, 3 Bins* B. 69^-Le88ee 

' of Moody vs» Vandyke, 4 Bin. R. 31v~Atty. Genl.TS. Gleg. 1 Atk^ 

356^1 Bac Abr. 586* (GniUin ediU 



Digitized by 



Google 



BtJRftBMB COURT, TTNITEp STATES. 9ti 

"QnB grantor. For it then sounds in contract ani^ is coopled 
^iritli an ikiter68t(30). So if an estate be cooveyed in trust 
for the grantor, the estate is irrevocable in the grantee, at- 
though he ean tike no beneficial interest for himself. Manjr 
«f the best settled estates sttod upon coiiFeyances of this 
ilatnre ; and th^re can be no doubt, that suth grants are con- 
tracts within the prohibition in question. 

In respect to corporate franchises^ they are, properly 
Upeakhig, legal estates vested in the corporation itself, as 
isooti as it is in esse. They are not mere naked powers 
granted to the corporation ; but powers coupled with an in- 
terest. The property oFthe corporation rests upon the pos- 
session of its franchises ; and whatever may be thought as to 
the corporators, it cannot be denied, that the corporation it- 
sdf has a legal interest in them. It may sue and be sued 
for thesis ' Kay more, this very right is one of its ordinarj- 
francbi(M».<- ^^^i is likewise a franchiie," says Mr. Justice 
Btackstobe, ^^fiir a number of persons to be incorporated 
«< andnibslstus a body politick, with power to maintaib 
^* perpetual succession and do other corporate acts ; and 
<< each individual member of sueh corporation is also said 
*« io have a franchise or freedom**(31). In order \o get rid 
of the legal difficulty of these franchises being considered 
as valtkable hereditaments or property, the counsel for the 
defendant afre driten to contend, that the corporators or 
trustees are mere agents of the corporation, in v7hom no ben- 
eficial tnterest'Stlbsifets ; and so nothing but a naked power 
is touched by removing them from the trust ; and then to 
hold the cotporation itself a mere ideal being, capable in- 
deed of holding property or -franchises, but having no inter- 
est in them, which can be the subject of contract. Neither 
^these positions is admissible. The former has b^en al- 
'ready sufficiently considered, and the latter may be dispos- 

(30) Walsh vs. Whlteombi 2 Esp. R. 565.— Bergeti Hrg. Bennett, 1 Caines 

Cfts« in £r. 1* 15. — Raymond vs. Squire, 1 1 Johns. R* 47. 
(SI) 2 Bl. Comm. 37^1 Kyd Copp.U. 16. 
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ed of in a ftir irords. Tbe corponytors are oot mere ag|Biit% 
but hare vested rights in their character as corporatoou 
The right to be a freeoiao of a corporation is a vahiable 
teoifioral right. It is a rq;ht <^ votiag and acting in the coc- 
porate concerns, which the Jaw reco^^kes and eidSarces, 
and for a violation af which it proTides a remedj. It is 
founded on ^ same basis as the right' of vMing in pid>lick 
electioBS ; it is as sacred a right ; and whaterer mi^ have 
been tbe prevalence ^ fenner doubts, einee the time of lord 
Holt Sttch a right has always been^deeased a valuabk firan* 
ehise or pri!rilege(32). 

This reasoning, which has been thus far urged, appliea 
with fuU force to the case ctfDartaionth college. Tbe fran- 
chises granted bjT the charter istfere vested in the tens^^ea ia- 
their corpomte character. The laacb and.idlherlpnQfm^y 
snbseiiuentl^acqfiiired, were held by tbeuwtbellaiiea^tfi^i* 
ne^. They were the private desoesnes ef^iiw^dorpwitsM^ 
held by if, not, as the argument sopposep^rfist uthd^wu] an4 
benefit of tbe people of N^w-Haaf^pi^resiMit^ill t^aifa,Qhai>% 
ter itself declares, "ftfr tbe use of INwt«tilth *0oUe9S«?' 
There were not, and in tbe natiare of things, eoiitd not be* 
any other cestuis qufe xnie entitted 4o dain those fends. 
The)t.were indeed to be devoted to the {Mrometion of pe^ 
and learning, not at large, but in that colhge^ and'tbaestab* 
iishtnentit connected with it ; and the mede, in wbi«di tiift 
charity was to be applied, and the objetii of it 'w^te kit 
fiolely to the discretion of the trilstees, who were the l^d 
governours and administrators df it. No partienlar peraos 
in Neir-Hampsbfre possessed iBi vestedflgfcl hi 4he bomi^^ 
nor could he force himself upon the truftees m»»piop6t ^b* 
ject. The legislature itself could not d^ive tbe 4mirtfes, 
of the corporate funds, or Miital tfaeir discv^mi n tb*«p-» 
l^icafion of them, or distribute tfaem ammigits owafavonr*^ 
ites. Could tbe legislature of New-Hampshire faaveseixed 

(32; Athby vs. WKite, 2 Lord Rayra. 95t.-^l Kyd Corp* Ifl. 
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llfc Ited^venbj tile Blaie of Veraont t4 tfie torporftlM 
cad a]p|if<i|priiited it to vtM^ distinct from tkoii, ititended by 
the cbotityi 9g9Mmt the wU of the UtmUml Tlik ^oesticMi 
4:aMot be ailswered in tbd iffirmative^ imtitjt ii estAbtitbied^ 
tbat tbe same lef^stetitire mej fai#fiiUjr take fte property of 
JL* aad ^tve it to B. Md if it could nl>t tak^ cvay the cor« 
pocale /lOnIa, ttp^:#hat pretende e«o it take away or 
fOBtiwi^beoorporatftyiriiftc&itf^/* Without the fraiehitei^ 
die fuDda eoold not be usedi fo^ corporate poFposea ; but 
without: the fuods^tbe peiaeMtoii of thefrandmea might itii 
be of iae&timnbte value to the cMegi^ and tef the cause of 
jcligioa and learliiagii 

Thin fo the rightadf the odrpoiatidditidf ui respect W 
ila pfoper^ aud fraiefanea hate been more inunediately 
eduddef^^. Ant there are other rights aad priTilegis'be- 
Idugiagdalheltnialees crifectively and aereralfy, which are 
deiieryiiig'ioDtBBlicftr They are eutrusted itfitb the exchir 
afire poweedlo vinnse the foads^ to drooie the officers, ao^ 
iorcgirirte the o^pefat e copceras, aeceedins to their own 
diacretiQo. tfli^beius patrouat&s isvtttted ilt them. The 
vtsitatariali^weriiif its most ftDbrged extent als6 b^hmp 
to tbMB* When Ibis power derelves ttp6Q the founder cf 
•isharify,itiaanh^e£taose8l^ descendible itK perpetut^ 
-to hie kcirs, and in defisult of heks, it escheats to the gov- 
eittmMt(dS)4 It is a valinJ^le right fouoited in ^ropertyijip 
itancb ai^ as the right ef patrons^e in any other ca«B. It ia 
'4 eighty trUch partakes of a judicial nature^ May not the 
taundar as justly cosftract for the possesion of this right in 
return for his endowssent^ as for any other equivalent? 
aud^ tf MUtead of hdUing it aa an bsreditamefit,^ be assigns 
H fai pmyetuity Id the trustees^ of tbs cc^rporatiody b it le* 
a vahmbto herwUtaaoent in their hands ? th^ tu^t is not 
merely a eoBettive right in all the trustees ; each^^if them 
Mso has a fiaochiae in it. Lord Holt says, <' it is agreeabte^ 
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Tdstcsdin tfaemi^n*baaggve^^to^ wif})^^^ beoeftt i«r 
^^-ctouQ^ to^ partkidar iwolbe^fi/atfd'be enj^rail bT^tfaett 
^< HI tfaei^prt?al&^a|MK^ie»r. VflMe the ptWilego of eko 
<« thin M jui^d by |(Mi^tfculap fK§timr it ^ d. pafl»«b»^i^|fct 
<< %(est«d in «idi^p^ptidttUi^ iaaA^K^> £Mdi ^f tbe^lro^ 
I9^faad a i4$ht to vote ioati eleWldfn8i< pf oJbtiiiB^ei^as 
jtte eKevoke of U^ the law fttrtibibltf(\)4M ultk mi»'adi|4iniic 

l6le, the taMT mmld bj^^a iDMid>ai»H:<»>ittp^l a renjlMitioB*.' 
hi 10 att«»pltid5 faoiii«<^, t«i'^s«ibM«h^ 4b«tt tU^€ftM6«l 
have na inter^t in the cor^atefraBchisi^^bec^ulae il49 Mmii^ 
ikit thejmay be niMmser IB a filitbfo4|^^aiinit4lieli;ii»r< 
pbdstimi The sease eit^ at ike^.bsm 4eit%9iki^u^g^a» 
length of aiBHiefthig>4bl(t io a auit hwiigMa^iitist a eMrMUe 
^DTp^iitiOB Ilk aieooiBpeifee for eetviees^ ferfeffme4 ioop:^ 
edPfioratien^ttbe go^etnters^eonsliliitfBglbebi^dratfdivOite 
4(rlieylhei>:eiitfiiiift6d viithita ,^iii^ix>riii]ttiby> tfi^.aetoofiii- 
je'effMtffdioii' doffe M^'«pp€w)'AMuo»fil^ 
t]idplaifltiffi(3^). 1 Be^ asauBiloB tl^s. ,^aweLto .baiile.b«dn 
«|gMiyl dedd^d, <as Uxf^ whkh upon^ the . nirthptHipa tbefe 
teay>beti*ebm :iaidipbt^4lw eorpiifaif rebeiegrtecbQkitiir'lpai- 
titi 'to. thq recodQB(&d):U ^eik. mAi^AMMb ikmtin,^itmit^ 
thereof pQ#a4b<;pfSopert9r,m8ted kiith^ frnrrtilrn inibiii fiiii<pn 
*P9At eaj^ttigil^^lbd tfUait6estore:4ciottipetfttft tritoef»tf|^i.vAlafl 
^v^tfli $rd6^00l.<d«tftblMv^haNn^a ^^fer the irar^Mrte 
^n^bid^ to be ieiB6feiilediby4tke^frfleteirtV^tbeiifoiiM3^^ 
'^iltt^tbrklpcm^ri tive tt«^4^si wcMdlie^iO^i^teiit 
<dlf pl^tf.^lPmadfcunifr' to teitOK a tneMe^o hieA 
aeNkalotiiil )fmra!yit wiH not 4»e'caiitMded^ that Ae <t^;hit 
4l^h}ibtelf'a»'eMi|yeCei^ witeiew te ^aitiibtiih iiii^Q|irtt|Hpife 
Jon b! (d^t^^h^y vo^i^^3ik:kfoyki^b3l»*«fiB«^iix^ 

. ^Vez. 519 

^ (36) Aftorney Gen^fal vs. City of London, -^c." 3* tiro.' tJi*. & frlrS^fcA- 
l Vez. jr. 243.— Burton >». Hinde, 5 T. R. 174*— Nason V8.Thatchcr, 7. 
Ma88.R.398.— Ffeiilit>soiiEvid.42.i«. 57. «nd hotcs— 1 Kyd Ckw^ 
304}&cr— fJUghmore ou Mortoa^ 514» 
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Hftit'tt Itaitee hot no* nTereit itt^bc^fnioeltise ? Tiie Mbt ftf 
hHiirM^ ^bniiilied m 1li6f«rgaiiieiit^ profei noHuog ifa flm)0H09. 
irit 0^ «Boiigb1« eaitiMfsh, tbt^ tb^ tr«8le«B .are fMietioiek 
eomp^JetitwrfneMes it is nec^&sary <0 8lt6ir» iHt (bey* an 
fdwflys'se in re^peetlo the torporate fmNicMifts and tki#r 
mm; it will not be' prtfended, timt in si aoit fer-dauiagft 
fer lAntriicdon i A the exercise of bis eAcM powept) a^ttim- 
toe i»^ a diiinteretted'Witness. Such to o i b4 < iriil l > toi^ Mia 
daamuitt flbiBqoe hfttrft* Babb ffoatee baa a vested H|fat a'liA 
legal iBtcfrest inf bis dBee^ and it eaimoitbe deveeled bot by 
tee Gtmrse of law. '- Tb^tlhiairatioii'tberefbre leida ire ncNr 
feree ta tbe afgukaeaf, for it does nett esfaUifdi^ tbat iHiMi 
Ibeir oirn rights a9e hi edaitroveieyy Ae IroaieeB hate i^lf- 
gal k^ereit in tiwir •flfees« . 

. Tbe pfinei^fib|eclionB bavingbeebtblM anawemt^saMi* 
S&fAmky ai IpBsl ki w^y own amd, tl Momda only, to deehte 
Ibat my opinion after (be most matore <klUMralion iB, tkaC 
Ible charter of DaitaiMbCkiUege; granted in 17^, ie « eon- 
tfeel wilbi»jlhe pmrview of liie eooBliiational prehibitien* 
. I mig^t now proceed to tbe diacattuooi^f the secood ^nea* 
tien ; iMit il ia necessary pre?ieiisly. to d lip o se of adectrine^ 
jwbi eh Iwia b^n very serionsly arged al tbe bar, via. 4hlal 
Ida ehnrter of Dartasontb College was diatrived it tbe revo- 
Ifil|on,'jusd 4&tberefore a mere nnlUly* A ease before iord 
.liJUlrioai. baa been cited in support of tbiif doctrine(37).-^ 
yim principal, qufsiion in that case was whether tbe eorpo- 
c^ion of William & Mary'& GoUege in Vi|iginia, (wbicb bisd 
»c^o4 its charier ffom l^ing William and Queen Mary) 
abntald^ still be permitted to administer tbe charily nnderfi^ 
Boyle'^ willy no intec^t having passed to tht -coUege wflef 
tbe wjU^ but it acting as an agent or trustee under a decree 
in chancery^ or whether a new scheme for the adminiatra- 
tkinof the charity, should be laid before the court* Lord 

(37) Attorney General V8.Citvof I/KKloft>5 Bt»0li.til71-S.C.-.lVe«.jr. 
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iog to ui iodraiml govenraMifi w«i no. loDg«r wiAni Iks 
fMob of'the court. And lie rwf mMcoMMtljroMod^Aat 
jbe could Ml now coniMtr Ibe eoWq^ •■ » corpor it i o i v^r 
M «aotiM» report^) 8tate9y tlisl ho. porid not tA^m^ 
;^ 6f it OS o corporaflboi ii ool bafQiig proved No .^xiot« 
^Mce ot a corpoHitiofi otolk Mb^ Ibis Iionfeg?faari oo6Moo»t 
40 declerOf tbAt aU ehortert ooq»}i«d'ni<v4iiiork»ffom#i^ 
iWHTAiWorodeatFOfod bj^ tbe roviriiiliooi Uo doeffwo kkaift 
law i aAdifitb«diHioii4r«o,it ^p^.^qatM^y fftT^^^ 
(^Ihoi* gRMiio friw tto<r<wMi> whiclhnwiW be, a w p tfa g i > . ^ 
jp a {HPQCJpif o£ the comv»» hor wbtcbAaobfteo^T Pfng p iMd 
^a m^ hUm^Mmamft cMris* lfaallfao*dbMioii'-of mt «» 
)9|pe^#orkft.AoiMii«laf e of paoviooeljr «of te4'|ri|^tt4iC {Mp- 
ortj. And this maxim ia equally conaonant with the^an; 
«mi leoao ^onookindittHl the.eMXMH^4»&^pmdi^!#«a|99). 
H'biouibjMiw 4h«n«fi^e iimjr b#oi£^tdl«iiiMfdlI#r|||Mil 
Sutibfii tomm9irim » -♦ ,.* ^ erf3 sdlt agn^ib ^^*. 
- (r^romai•iog^in]mrJri9#fwbetffear^%lcla ofiltei 
torn ofBbwiil^RiipslMro wiio-fti ffSkiAmiror^fniX- 
ippairlheobUgotfooa of te «bartor of Biari^itathtCottogo. 
fThe aMonpt c^rtaiotjia^efarce^poii thmco^efkmUmmMm 
chartorngBimt the wW of Iho eor^lralort. uNoMiltwoaM 
bottaa^aotlled at Hkemam^mhw Hmti ftoc^dooteiaay limtli i 
leioim cmiiot forco upoH^ prinAe tdtfoAnfam a Mir ^^tlmih 
tea; orcDinpettho^d oiemberr^ givd 0p'*tb<Glt4iNliWM- 
ebiser, or to odmtt new members bito Ilio ^frpofalionO^* 
fieitber can the fcrown emiipel a «HHi In h^comemiimjhni 
of such corpojiftiofl against 'hi8.-will(4i)« As^Htfotfci^l 
b«eD suppose^^ that under ^r Kuted goreromeiilorUw'li^ 
islaturo possessed suob traaseradimtqiitimMlgr. iht^a^^c^ 

(38ltVci.jr.245. '* ' ' ' -X % '• ' 

( gy) Terrett vs. Taylor, 9 Cmiiel|j^.5fr>>-K^I^«*Hy^|iBe»g kS k n umm. 
^ 29.— Jackson vs. Luno* 3 Jotms. cas. 109.--Caim s case» 7 Co. ST. 

<4a> Rex vs. Vice Chancellor of Cambridce^ 3 Bvr.l,656.--ttex nJPmnmw^ 
ST. Rep. 24(L—1 Kyd C«rp. «ff-4{vx rs. Tjirvoodi Coml^ 916. 
• /iDRcxvi.Dr. A*ew>4 0urr. 5^00 
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W aaBlbi^tjF tacoBipri a pemoitt . to be^eome a mettber of a 
nnre private eorp^raiiefi created tbT'th^ ppoiooltoi of a prt? 
^ate eaterpriae) becaofle^eyery' man had a right totafina a 
Sfapt(^)« ,Oil^MU^Iier ofusaaim the saaie iearMd eooft 
deeh^nd, ^ttiteyweee all sattiafiad,- that the rigjbts lego^ 
^peafadin 9iC9rp9nl|pa^caatiatbd-omitroiiied or destmyad 
tiff mnj snbsequeohAttifDtej unless. « fmver/brthatpurposf 
ImHstrved i0 IN yigUUai^^in Ms ^m^ ef ineorpwfl^n 
X4»). TkeseprhM^lfsi^ {to camonant «ith]astiee,soaB4 
fQ\icj 90< k^ reaN^& fttt irte dMcalt to reskt^he ioi^ 
l^rewDo of $^ perfeei egprreieliieis. The app^ation of 
A^m lioirevar d^eanceiV &<« <>«' Ino^d aotborif j, prllpe^- 
^ belong ti> ^ apiveltetejurisdietioiiof thin €oia*t fai tMs 

''JlidO^iittaii^^etMriMtii^tt dfitbs aeta of New-Hintp^ 

iri|M%ill>ld^ffAftti^Nhtir, thttio mmy mileririreapects 

Ihej change the charter of Dartmpath Cbliege. Thf^ act 

^tWsSHflp af9Joiie ltl6;>^cclarea,«hat the eorpartlion 

iBBMrnbjv^fkeioaiMof 4he Trofkies of iSntlnaaih OpQi^ 

ahittv ba> odMh-tHe . 'Ffoatcaa ^ Bartaeiith Vnlvm^yr 

VTfc^Ihe vWo.jaiadMM^.f^ trastees |baU be farsft^aa, a 

mtaj^rUf^ #hoaitahatt lofoi aiitisrotn^r^hntthey aad their 

aMOfioiMfi shall hold, ^laa aod ^M^ef foronsr all the pMrers^ 

.aalhosiHes, rightm ptiopedl^) Ubtrtiaa^ pmiht^s^aiidJHiaMi- 

ailiBV^-beretoforo. held, 8c^ by ike 'trualees of Bartmourti 

CoH^ei ewapt vbera Ihe act oAbaririse psoaidas ;— «t&at 

ibsf shall abo fafve pwirer' to^d^termiae the liktias and plaeei 

oftbe^BieiMiiHfflai^dPpaBobrof notifying: the earner to or- 

gttiineeoliegaafplhe nohrersitj; to esUdbliah aalaaMtut^, 

and dkat'fdloira apd me^^heirs thereof ;- to appoint ffiid dta« 

place oficers^ and deteroijpe their duties and coiapensadon; 

lo delegate the power of supplj^ v^ancies in any of the 

C*«)^Hi» ▼«• Marshan, 9 Man. Rep. 269. 
(43; Walc» VI. Stetson, 2 Mail. Rep. 143. 145- 
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■ 
offices of the tufiversHy fbr a Km^d teroi ; ^ W fBM9 mA- 

iiattccs for the govemtncut of the students ; to p^Meribe t!i* 
course of education ; and io arrange, inresf aiid empli]^ tM 
fiihdt^bf the unhrertity. The att th«h pt'd^ides fbr th^ 
appointment of a board of twehty^-fivcf overseers, fifleed df 
whom shall form a quorum, of whom five ar^ to be sncti e± 
officio, and the residue of the overseers as yeeli as the 'M# 
tntstees a^ t6 hef appoiM^ by the govmlfddr iidd c^itfietK 
The board of oveiWers ar^ among otber' tbiiigs to Imre 
power, **=to inspect and confitmy or ii$r^tQteiUiA nt^" 
•*'fiVe, such votes and proceedings of th<fe bodrd^of trustee^ 
^ as shall relate to the appoliftment and temoy'kt tf pre^ 
** dent, professor^ and other permanent olHcerS of the uni- 
•* vetsity; ^nd'determihe their salaries, ;:*to! thfe estlitHlsli^ 
** ment of colleges and professorships, and the erectioft' rf 
^ liew coneg<!f bfiiMi^.** ^I%e act «ren ^f^^tHm, thafthe 
president and pr6f(dsS6r« rfiaMlb nowiiniiki by'tke trmf$hf 
atid dppmnfedhy the ovenetrs^ and' fksA'be Uabib t^V^ 
suspended and remov^tt in' tile SMSO mmner ; aikEtfaat>cM 
of ike iAfCt bbtttd^ ofiiitstb^ imd otfetsmts wloMlatwrpm^ 
er to suspend and remove^uiHj^ member of ikttr f ^iHitt a 
hoards. The supplementary act ^ Hi* Mihiel DmUmiMf^ 
l8T6,declhrestharnttiefiifttee«lihall ^brttr a qMnAnfwnl 
that six votes at least shatfb^ netesiary fer the pttM^'a^f 
any act or resolution. The act of tbe^ffMb^ JEleoeoibtr^^ 
I8t6> contains' otber provisions, not ^ty m^k^Stkk^^'tkm 
question before vf9: • * * r . ^m; - » 

From rMs short atiafysis it ik a]ppar«nf,'fiiae4r lltialMM 
a new corporation is created hichtdittg^tbe • M corpo wfrot»*^ ' 
with new powers and subject to a n<^w contr^nl ; ^'tba^tte 
old (iorporafidn i^ newly organized and enfh/^ kM'jihk^ 
under an fffrthorify'hitherfoitrtKnown t^'it.- THeMifoHPtf 
trustees are increased from twelve to twentyJohrf^-^'^TPBi 
college becomes a university. The property veaftedhSwIfc*^ 
old trustees is transferred to the neiSr board if "trustees fei 
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k»Uli]i^>it«i» Belr-^tfiiiftbeefi ape! ioiUie first iasiaftceifof be^« 

^tB-Jkcuit^MkfLoihtf tbuatee&froiAitihie Itoi timeiaftt vaxsasn 
iMBftpprtir^i €%htfjM^ boaird, totv JmuVo Ibe po#ep :ia %mi 

boaed^dd-opeeaiAlgiiiirii tbei4ieir tfOBte^^^ possets tbe .vm* 
Uaniedf^pfAHfetiidgitnme lbt^md|^% of tbe. €l4r hodcdi 
Xhaf oarcers^^lfab^ U^llte: donpomtom ^a^ ^tariedL .iIlJbajai^iM^ 

<< e&taUrsbi aa jMiiitiito .itiMA.dncL foHows . mul ibemberi 
** thct«<]fc!?-(tiA.jbdiii54 of oFfecs^^r^ i*cte»t«d, (a bcw4 ut- 
tedjc JHi*«m»ft^t«> .4he. .^djcb^er) %iii fa i#,yj?pte4 WJ^/* ^ 

ld0tci^ffflfift^%{i)lb^»^^i4tlHm.t9v i8il^ of thg i:igtttM»«PT 
|N^H% tHeitmit«€i9t4r^<in .6i%iifffc'iiw^ltp.Qomkmt99>a^,Abe 

wA«^iriBilio)icya(fitrMte trndey^ JM^ cJ^f^Pt 

it it dtfficilltlBa«0|loritm)'llfaat IMli8^.«bl^t «f fUlim^yEHp^ftflfpr 

miA^ mifMglm^^^tani&i0 j^ id*Uu«t^ fpi;fii^«i^lpH>*- 

Imp imdtt Ao At ]&. ^iwi C^iiB^i ta^fqr tWi^m^imW^* 
ir4tiiMI:#iol«tiifgttliQ Qbligltioii o&O^ fitit:g«^iiU; l£.<PffiPr 
^9«lai UpffWte* l>y,«mi>t »A*l|i«d B. forjb^ w^irtf*c^8Pf 

j^j^uriS'^iiiJSjmm^^^.vtifct^iiiA #b<»p Jii oomJT^PAcfitb} U^n 
0thiTif&cnfm%^ ilf a^piiw^r ^* appointoeiltfbfc giy«ft) to: Av 
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aad B. h it iio viohtioB of tb^ir rjgbt« to aoanl tbf afipoial^ 
inept, m^M it be aisented to bjfiye other peniaJi8|,aiid thei^ 
<»nfiriiied by a distinct bod^ ? If a bmakf or imtiraiice coot* 
pan J bj the terms of its eliairter be uoder ilie rnkmsiumit 
ht dh^etofs, etectedbjr the stockbolders, would not the rights 
srcquired by the eharterbe impairediif the kgallatikre ahoild 
take the right of election from tlie stockholders aod apipoiat 
Uirectors unconiioeled with the c^poratioa ? These ques- 
lioos carrjr their own answers aloijg with them* The com- 
mon sens^ of mabkind w9 teach lis, that all ^iheni cases 
woald b^ direct infriogemeots of the legal obUgatio&s of tte 
grants, to which thejr refer ; and jet thejrare with no es^ 
eential distioctioo, th^ iamb as the ctee oww i^ the bar*" 

Ift my judgmeM it is perfectty cleur, that any act of a leg- 
islato^e,' whi^h takes away any powers orlVaACblses vested 
by Hs charter in a private ^c«rperalioii « its OMferate «ffi* 
cers^ oi^ Which restratei ot ciftHtresik the I^Ubkate «ttercise 
of them, oif tMnsfers theilt §616^;^ pirSMs^ wilheot ita as- 
seat, is u ti^ation of th» ^bilgsliohe^if.thit thm^Pi^ If tlm 
{egishtiite mei^ to <:Iidm soiH^'aai wthofify,* it mat be i4 
served in the grant. The <Aarter of Dacteeutti CU>U^ 
coiitams ti6 su^h refl^atiM ; andliflB thjirefisfe kbUM te 
tietlarev tliat the acts of the Ugidatoi^ of New*HalBpshim 
now in qbestidn, de impair thsf ebUgatbim of that duuflcr, 
^nd ar^ t^^uently mieoastitttllDmd mA'mM. 

In ](irdi^ounciing tbts judgment, k baa m>tiar him moomitt 
lescaped^e, boW d^Iieati, dffiedt ahd nikgradomi ia lie 
task dei^ved upon uW The pvedtekment ki whiah thb 
eoirt.si«bd)riKi relation to tM oitioo at large, b foU 1^ petv 
pkXkiM abd embarrassments. It is caU^d to ctetlde ob 
causes between ditiaens of dMb«^At stites, bkihwtt A' StUb 
kAdlfiT citiitens,' and between different Mates, ft itiiidi 
thei^folefa Ihemlditbf the j^ifousies and fhftftt^Wir cocT- 
fl»d«iig piN^tics, vhh tite most ttokil^ttfiHi hlliiMtS cisna^ 
U 'M omre. 0nlder such.q}rciimstafoe«S| ft never dp-^hatw' 
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a motive to do more than its duty ;, und, I trusty \t will al- 
ways be fomid to possess firmness enough to do thf^U 

Under these impressions I have pondered on the. case 
before us with the. most anxious . deliberation* I entertain 
^reat respect for the legislature, ^^bose acts are in ques- 
tion. I, entertain no less respect for the enlightened tribu* 
nal whose decision we are called upop to review. In the 
examination I have endeavoured to keep my steps 8i^er 
antiquas vias of the law under tj^ guidance of authoritjr 
and principle. It is not for jud^es^to listen to the voice of 
persuasive eloquence or pc^ular appeal. We have nothing 
to 4o but to pronounce the law as we find it ; and having 
done this, our justificatioo must be left iq the impartial judg- 
ment of our country. 

Ma* J^Mtffiij^.JHvAhL (t is a mt e d* -— 

After ^fae^opiritdhs had been pronounced, upon the sug- 
gestion of fh^ ]pTatAtiffs' counsel that the defendant had died 
since the last term, the coort ordered the judgment to be 
entered as of that term, as follows.-^ 

This cause came on to be heard on the transcript pf the 
CACord ; and was argued by co^i^el and thereiipjOHa all and 
singular the preipiaes beii^se^ and. by the c^jrt no^w here 
fully understood, and mature deliberation beiig^ tJ!iereu|Mm 
had, it appears to this. co^rtj^^t bat the sai4 acts of the legis- 
lature of New-Hampshire, of thie twenty-sevenlh of June 
and of the eighteenth and twenty-sixth of Decc^gib^j Am» 
Domini 1816, in the record mentioned, are repogpaftt to|ke 
constitution of the United States, and so iwt valid ;. and, 
therefore, that the said superior court of judicature of the 
state of New-Hampshire erc<^d in rendering judgm^onthe 
#atd special verdict in favour of the said Woodwa^ that lie 
should recover his costs against the said pl^atiffa ; and that 
the said court ought to have rendered judgment thereon that 
49 
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the said trustees recover against the said Woodward, the 
amount of damages found and assessed in and by the verdict 
aforesaid, viz. the sum of twenty thousand dollars : Where- 
upon it is considered, ordered and adjudged by (his court 
now here, that the aforesaid judgment of the said superior 
court of judicature of the state of New-Hampshire be, and 
the same hereby is, reversed and annulled : And this court 
proceeding to render such judgment in the premises as the 
said superior court of judicature ought to "have rendered, it 
onsidered by this court now here, that the said 
Dartmouth college do recover against the said 
. Woodward the aforesaid sum of twenty thou- 
s, with costs of suit : and it is by this court now 
ir ordered, that a special mandate do go from this 
court to the said superior court of judicature to carry this 
judgment into execution. 
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AT an annual meeting of the Trustees of Dartmouth CoU 
lege, hol4en the 2dth day of August Anno Dom^if 
1816 — Presenf, 

Rev. FRANCIS BROWN, Presiden)t, 
Hon. NATHANIEL NILES, 
Hoy. THOMAS W- THOMPSON, 
Hon. timothy FARRAR, 
How. ELIJAH PAINE, LL.D. * 
Hoir. CHARLES MARSH, 
Rbv. ASA M'FARLAND, D.D. 
Rev JOHN SMITH^ 
Rbv. SETH PAYSON, D.D. 

The trustees of Dartmouth College have beco ii^formed^ 
through the publick oewspapers^ that the legislature of 
New-Hampshire, at their last June session, passed an act 
in the following words viz. [Here the act is recited,] 

The trustees deem it their duty to place on their records 
the following facts. 

At the session of the legislature of the state, holden in 
^une, A. D. 1815, Doctor John Wheelock, the then Pres- 
ident of the College, presented a memorial to that body, in 
which he charged a majority of the trustees of the college 
with gross misbehavior in oflSice. 

Doctor Wheelock's memorial was committed to a joint 
committee of both branches of the legislature, and he was 
fully heard before the committee ex parte^ neither the trus- 
tees nor the members then present being notified or heard. 
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The legislature tbeireupoD, appointed the Honourable 
Daniel A. White, Hon. Nathaniel A. Haven, mid Reveffi* 
end Ephraim P. Bradford, a Gommittee to repair to tlie cA 
ege and investigate facts and report thereon. The said 
committee did, in August fdiowtng, meet at the c^ege, 
heard both Doctor Wheelock is S0||^[iort of hsi dmq^ 
against the trusteeii, aodihe trustees in their defence, and 
at the session of the legislature in June last made their re- 
port, which has been pnblSihed. 

The report of bets made by Messrs. White, HaT«li, and 
Bradford, was comnntledto a Joint coasmiAlee of b^b brai^ 
ches and this last committee fai their report, $xprt^s^ M- 
dine coMiieriHg Ms rep4^rt offaett as l&e proper gnmmi 
ty<m nfUfA At legidMUitre ought to proceed m relation to 
the college* 

The trustees were not notified at any stamps of the proceed- 
ings to appear bj themselves, or agent before the legislature 
and answer the charges exhibited, against them bj the said 
Wheelock. 

Thomas W. Thompson, Elijah Paine, and Asa M'Far- 
land, three of the trustees implicated, attended the legisla- 
ture in June last, and respectCully petitioned for the privi- 
lege of being heard on the floor of the house (a privilege 
seldom denied to parties in interest) in behalf of themselves 
-and the other trustees ; but were refused. 

During the same sessbn, the said Thompson, Paine» and 
BPFarland presented to the legislature a remonstrance (I) 
against the passage of the bill relating to the college, then 
pending* 

And afterwards on the S4lb day of June, the said Thomp- 
son and M^Farland presented to the legislature another re- 
monstrance(2) against the passage of the act.now under con- 
sideratiou. 

Both reoionsfrances were read and laid on the table. 

V (t^ See note M at the end of Ap]>en<lix No. I» 

'" (2) See note (b) at the end of Appendix No. I. 
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• No facts ware proved to the legislature and no report of 
bets of my legislative committee was imde, to si^ow that tho 
itete ef things at the college rendered anj legidative interfer- 
ence aeoessarj. 

Tke act passed by small majorities in the honse of Re|i- 
ft8eiitatives(3) and tl^ Senate. 

The troateea forbear to make mr comment on the forego- 
ing facts. 

Thej consider themselves nndur a h^ reqponsilnlit j to 
their Telfow citizens and to the benefactors of the coHege, to 
pnrsue that ooorse in relation to the said act, and the fads 
stated, which aritt prove ullimalelj most beneficial to the 
present and succeeding generations. Thej are verj sensible 
of their own lid^iKt j to err. Nor do they believe that legia^ 
lative majorities are exempt from the same imperfection* 
Compelled as tfaejr are bjr the necessity of the case to ac- 
cept or refuse the provisions of the said act, they eaonot 
avoid deciding the qaestion. 

They find the law fally settled and recognized .in atmeat 
every case which has arisen, wherein a corporation or any 
member or officer is a party, that no man, or body of men 
is bound to accept, or act under any grant or gift of corpo* 
rate powers and privileges ; and that no exiatiag corporation 
is bound to accept, but may decline or refnse to accept any 
act or grant conferring any additional powers or privileges, 
or making any restriction or limitation of those they already 
possess ; and in case a grant is made to individuals, or lo a 
corporation without application, it is to be regarded not as 
aa act obligatory or bindii^ upon them, but as an offer or 
proposition to confer such powers and privileges ; or the ex- 
pression of a desire to have ihpm accept such restrictions, 
which they are at liberty to accept or reject. 

The trustees apprehend from the course taken by the 
legislature, that an opinion prevails that the said act is con- 

(S) See Appendix No* IT. 
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gfitufibnallj binding upon fhem, whether thejr accept its 
provisions or not ; and that the gentlemen appointed 8» 
fnisfees under the act are constitutionally vested by if, 
with the rights and privileges granted by the charter of 
1769. Against this opinion they observe, that by the char- 
ter of 1769, the trustees of Dartmouth College, in the lan- 
guage of the law, " by inoprporation acqnired jus persona 
and became persona political and capable of all cirif 
rights," and were k'endered capable of holding real and per- 
sonal estate, and of enjoying the rights and privileges reciN 
^d in the said charter. In the same charter it is deelffiried 
that '* the whole number of trustees shall forever thereafter 
consist of twelve and no more,'' and that the said trusteea 
sind their successors, so dften as any one or more of the <aid 
trustees shall die, &Ct shall elect and appoint such trustee 
or trustees as shall supply the place of him or them so dy^ 
ing, &e. 

Here then was a grant of powers and privileges made o& 
the part of government to the twelve persons named in'the 
charter and their successors, which was accepted upon tbo 
{fart of the trustees. The rights and privitegea thus grant- 
ed, became vested. Everything was done which could be 
dotie by the governrQent to clothe the grantees iritfa the 
powers, privileges, and immunities of sin incorporaticm ; and 
among others the powers and privileges of acquiring and 
bcMtng property, and of perpetuating its own existence, by 
a successive election of members, for the security and con- 
tinuance of those powers and prhrileges in their successors; 
and for tl^ appltcatipn of snefa property as they might, ac^ 
qaire to the purposes and cbjects for which they were in*- 
Gorporated ; all property which they have acquired by pur? 
chase or donation has become vested in them in tmst, that 
its Avails, shall be applied to the objects for whieb. it was 
purchased or given agreeably to tbe pri«cipl^s of t-keil^ 
charter. 
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The trnstees faaviflg, by the charter, become a body poI« 
itick, a person known in law, they cannot, without a viola- 
tion of the constitution of this state, " be tiespoiled or de- 
prived of their property, immunities or privileges, or put 
out of the protection of the law, but by (he judgment of their 
peers, or the law of the land." And as a person known in 
law, they are constitutionally entitled, in common with their 
fellow citizens, to a trial by jury, when any matter is alleg- 
ed against them as cause of forfeihire of their property, 
powers, rights, privileges, or immunities^ 

This grant having been made by the charter of 1769^ and 
accepted by the trustees named io the instrument, it be- 
comes a contract, and irrevocable on (he part of the govern- 
ment in its very nature, so long as its terms are complied 
with. It may be surrendered or forfeited- If forfeited, a 
judicial enquiry must be had, according to the constitution 
and laws of the stale. It is not competent for the legisla* 
tore to decide the question of forfeiture. The constitution 
forbids it, and refers it to the judicial department of govern- 
ment. 

Any act of the legislature, altering or impairing the con- 
tract without the consent of the trustees, must, we ap- 
prehend, be considered by the judicial tribunal a violation 
of the 10th section of the first article of the constitution of 
the United States, which declares, " No state shall make 
any law impairing the obligation of contracts." 

The said act of the legislature, which passed without the 
consent of the trustees, is intended to enlarge the number 
of their body from the charter number of twelve to that of 
twenty-one, and contrary to the provisions of the charter 
gives the appointment of the nine additional trustees to the 
governour and council, and also gives to the governour and 
council the power to fill all vacancies that may occur pre- 
vious to or during the first meeting of the said board of 
trustees ; and declares, that the trustees, as constituted by 
said act, shall hold, tise, exerciscy and enjoy all the powers, 
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aatboritieSy rights, property, &c. which have hitherto been 
poBseased, enjoyed, and used by the trustees of Dartmouth 
College. Unless we greatly err, these and other provisions, 
ofsaid act, if carried into operation without any trial by ju« 
ry, without any forfeiture judicially declared, and without 
our consent, are palpable violations of the contract between 
the government and the grantees under the charter of 1769, 
and thus far a revocation of the grant to the trustees of 
Dartmouth College an^ their successors. 

If the act under consideration has its intended operation 
and effect, every literary institution in the state will hereaf- 
ter hold its rights, privileges, and property, not according 
to the settled established principles of law, but according to 
the arbitrary will and pleasure of every successive legisla- 
ture^ ^ 

We cannot see the expediency of accepting the provis- 
ions of the said act, considering the circumstances under 
which it passed, and considering the unwieldy number of 
overseers and trustees it proposes, and the great increase of 
expense it will necessarily occasion. 

After much consideration we are decidedly of opinion 
that the act before recited is unconstitutional, and that its 
tendency, in point of precedent and principle, is dangerous 
to the best interests of society, apd to those principles oo 
which depend the prosperity of all the civil and literary in- 
^titutionfs of our country. — We therefore deem it our indis- 
pensable duty to resolve, and it is hereby 

Resolved, Tb2it we the trustees of Dartmouth College, do 
not accept the provisions of an act of the legislature of New- 
Hampshire, approtred 5une 2rth, 1816, entitled << An act to 
amend the charter, and enlarge and improve the corporation 
of Dartmouth College,*' but do hereby expressly refuse to 
act under the same. 

A true copy from the records. 

Attest, MILLS OLCOTT, Sfe^Vy. 
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Not* (a) The folla^idg arc extracts :— «< They in the mott respcetfUl manner, 
remonstrate against the passage of the bill iinder consideratioti, for the follow- 
ing reasons :— 

•'Should the bill become a law, it will be obvious to our fellow citizens that the 
trustees of Dartmouth college will have been deprived of their charter riglits with- 
out having been sOmmoned or notified of any such proceeding against them. It 
win be equally obvious to cur fellow citixens, that the facts reported by the com- 
mittee of investigation did not form the ground and basis of the new act of incorpo- 
ration ; and that no evidence of facts of any sort, relating to the official conduct of 
the trustees, other than the report of the committee of investigation, was submitted 
to your honourable bodies. 1^ deprive a board of trustees of their charter rights, 
after they have been accused of gross misconditct in ojffke, -mthout requiring ang 
proof Tohatever of such misconduct, appears to your remonstrants unjust and not 
conformable to the spirit of the free and happy government, under -which -we Hve. 
To these remarks, it caanot be eoaadered a satis&ctory auswer, that the design oC 
the legislature was to improve the condition of the college, and thai it was no part 
of their design to express disapprobation of the o£5cial conduct of the trustees ; for 
the simple fact of depriving the trustees of their charter nghts, and of removing a 
part ef them from office by law, after having been charged with gross miscooducty 
gives a contradiction to such an answer, and in the strongest language^ The under- 
aigaed humbly believe, that the majority of the trustees, in common with their fel- 
low-citlzens, are entiUed to a fidr trial, where they can ^leet their accusei*s face to 
fiice, before they can rightfoUy, by the legiskture of the state, be denounced to the 
world in express terms, or by necessary implica|ioo, as having viulatsd the* sacred 
trust committed to their charge- If the bill be understood by the legislature as « 
condemnation of the trustees, the undersigned would fain persuade tbemselvesthat 
the honourable house and senate, will not pass it till they have cited the trustees to 
appear before tham, and gtven thecal tiraie to meet and act upon the citatioB* immI to 
be heard by themselves and counsel. 

*« The Undersigned respectfully remonstrate against the passage of the bill, re- 
ferred to, on the ground of want of legitimate power to dissolve, in this manner^ 
tihc corporation of a literary institution, not founded by the state, without judicial 
inqmry. The chaiter of Dartmouth college vests certain rights of property, for 
particular uses, in the trustees. The sovereign power having once made this grants 
cannot, as the trustees humbly conceive, devest them of it, so long as they exercise 
their trust m conformity to the trae intent and meaning of their diarter* They re- 
spectfoUy call to the view of the honourable legislature, that Dartmouth college 
was not founded by the then existing sovereign. It was founded and endowed by 
liberal individuals ; and the charter was given by the sovereign, to perpetuate the 
applieation of the property conformably to the design of the donors. If the proper- 
ty hfts been misapplied, if there baa been any abuse of power upon the part of 
the trustees, they are fully sensible of their high rcsponsjbili^ ; but they have al- 
ways believed, and still believe, that a sound construction of tiie powers granted to 
the legishiture, gives Ihem, in this case, only the right to order for good cause, a 
prosecution in the judicial courts. A different course effectuaUy blends judicial 
and legislative powers, and constitutes the legislature a judicial tribunal. 
30 
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'* The underagned also beg le«?e to venontlretB tifgrimaft ihit pttnge of ti^litt 

on the groand of inexpedteney. 

** A eoq^oration is a erealnre of the law, ta yrhUk eettaiii p«irer% rigjMi and 
inivilegea, are granted ; and^amoogst others tfasft of holding propeHgr^ Deatvof 
this creature, this body poUtiek, and all its property immedialely reverts to itsform- 
cr owne^ This doctrine has loi^ been reeoguised and estaUished in all goveiv* 
ments of law. Any material alteration of the oorponrtion, viChont its consent, and 
Certainly such essential alterations as the hillnndep aonslderation b intended t» 
make, wUl be followed with the same effect The lands belonging to the college 
although not great are highly important to the institotion ; and a considerable pro- 
portion of them were granted by, and lie in, the state of Vermont. Thennderwgn- 
ed most earnestly entreat the* honourable legislature not to put the funds of the 
college in jeopardy— not to put at hazard substantial income^ under 03q?eotation« 
which may or may not be realized. 

<« The revolution which this Wll, if eanied fcto opcratei, wHl praduee»i» not 
demanded by any present exigency, or any tibreatening danger. The college ia 
as ftourishing in respect to the number of students, to scholarship, and to babita of 
industry and good order, at it has been in former times • The committife of invtsli- 
gation,in their report, (page 33) testify, ** For*eTeral years past, tiw membor»«C 
college have been more attentive to their studies and classical exercises, more rcfpi- 
lar in th«boondttct,and less inclined to dissipation of any Mrt,ihan in fbrmer^Bnes." 
]9y a document of the college treasurer, accompanying the report it appears that 
tfae faMone ct the college exceeds the expenditures. 

^ To the report of the eommitteis of investigation, the undersigned, In behalf 
of AeBiadves and fellow trustees, appeal for tiieir justification against the char- 
ges eihibited against them in Dr. 'Wbeelook's Memorial. They rely, with great 
eottfidenee,tfaat the report aforesaid wiH be attended to by the honourable legislature 
and an impartial publick, as efidenoe entitled tn the highest consideratfon. By 
a reference to the memorial, it will be seen, that the trustees are charged direct- 
ly or indirectly with having exercised religious intolerance ; with having system- 
atically promoted one sect or party, with political objects dangerous to government. 
Dr. Wheeloek alleged in the said memorial, that the trustees have misapplied the 
funds of the college ; that they have invaded the rights of the presidential office ; 
that they used improper means in the appointment of executive officers ; tliit they 
have foi'med an unjustifiable connexion with an academy ; and improperiy fomiA- 
ed students thereof with aids from the college treasury ; that Aey have dbatroeted 
the application of the funds of Moor^s Charity School, according their ori^nal des- 
thiation ; that they have oppressed him in the discharge ef hb office as president. 
These are heavy charges ; and if they were founded in truth, the trustees dieserve 
the severest reprobation. But if they were framed through a mistaken appre- 
hension of motives and actions, or with the unjustifiable object of exciting popuhtf 
oAum against the trustees, to effect thehr removal from office, m either case coai- 
monjuttice requires that the truatees should not be permitted to suffer by the si- 
lence of the legislature, and most assuredh/ that a km should not be passed which- 
TSill be deemed by thepubUck an expression of legislatioe cstkkmnation. 
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bill, beeause it if unpr«cedent«cl. Never hare thej heard, (hat the , leipUatare of 
«Bgr«late,m ^irhioh eziited a fvoptr dhrkion ef power, has deprired the oorpora* 
tlMef«coll(^^or«iiveiiii(7 netlbuiided by the itate,«fila«harterrit;htf, md 
ereeted anewoneaponksrokM. The eopatitutiDg of two laife hediea, aieoo. 
templated by this bill, will render necessary a very serioas augmentation of ex- 
peaditares. These uumeroos bodies, we think, will need twice as much time for 
transacting the ordmary husiaess of a aession, as has been employed by the existing 



** The union of the whole commniilty, in support of the college, most be highly 
desirable in the view of every well-wisher to the cause of literatnre and useful 
knowledge. — If tiie previsions of this bill should take effect, we greatly fear that the 
•eoneems of the ooU^^ will be drawn Into the vortex of political controversy.— Our 
literary institqtions hitherto have been preserved from the influence of party. 
Thetendei^cy of thb biU, unless we greatly mistake, is to convert the peaceful re- 
treat of our college into a field jbr party warfare. If a union of the friends of literap 
tore and science, of all parties and secto, cannot be atuined ; if the triumph of 
one party ever the ether be absolutely indispensable ; fearful apprehensions must 
fill the mind of every eonsidenile maa^-^very dispassionate friend of Dartmonth 
^lege.** 

JoM 19th, 181S. 



Note (b) The following are extracts^--^< To many of the topics of ai|;amenlti«f- 
gested in their former remonstrance, (which are equally appl|jM^ sg^^inst the 
passage of the bill in its present shape) they respectfully ask leave to iM, that 

'<By the charter of Dartmouth college a contract was made by the then mt* 
preme power of the state with the twelve persons therein named, by which,iAAcfi 
accepted by the persona therein named, certain rights and privileges were vested 
in them and their successors, for the guarantee of which the feith of government 
was pledged. In the same mstruraent the faith of government was pledged that 
the corporation should ccosist of twelve tnuteet and no mare. Tlie change m the 
government of the state, since taken place, does not in the least possible degree 
impair the validity of this contract>--otherwi8e nearly all the titles to real estate, 
held by our fellow citizens, must be deemed invalid. 

^ The passage of the bill now befiyre the honourable house will, in the deliberate 
Opinion of the undersigned, violate the plighted faith of the government If the un- 
dersigned are correct in considering the charter of 1769 in the nature of acootraet, 
and if the bill, in its present shape, becomes a law, we think it necessarily follows 
that it will also violate an iroporUnt clause in the 10th section of the first article in 
tbe constitution of the United States, which provides, that tio state shall pass amf 
iaro impairing the obUgaHm ^f contracts. 

<« The honourable legislature will do the undersigned the justice to believe, that 
they would not intentionally suggest any idea in relation to this subject, which they 
did not deem worthy the consideration of the highest authorities, legisbtive or ju- 
dicial, in the state or nation. They cannot, afler much deliberation bring them* 
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idvcftiQ believe that, ciroumttanced as tliey are, it ongkt rewmtMf to he eoiiBid. 
ered disrespectful in them to defend the rights of the corporation, to -which thej 
belong, by sabmitting to the honourable legislature any arguments drawn from the 
general principles of acknowledged law, or from inexpediency, smce the Sii{H«me 
Judicial Coort of the United States, and Congress ]ikewMe« ^prant similar iDduig- 
euce." 
June 24tfa, 1816. 
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THE following Protest was presented by the minority, 
and entered on the journals of the house of representatives. 
It was signed by about eighty members. 

The undersigned, members of the house of representa- 
tives, availing themselves of their constitutional privilege, 
and in the discharge of a solemn duty they owe themselves 
and constituents, hereby protest against the act, which pass- 
ed the house this day, entitled "an act, to amend the char- 
ter, and to enlarge and improve the corporation of Dartmouth 
College," for the following amongst ether reasons. 

1. Because the charter of the college provides that the 
whole number of trustees shall consist af twelve and no more^ 
whereas this act is intended to adduine trustees to the orig- 
inal number of tweIve,to be appointed by the governpur and 
council ; and provides for a board of overseers, to be ap- 
pointed likewise by the governour and council ; and the 
consent of the existing trustees thereto is not required. 

Certain powers rights and privileges including the right 
of holding real and personal estate, having been granted by 
the government to the Trustees of Dartmouth College and 
their successors as appears by the charter ; and the persons 
therein named having accepted the grant, the transaction 
has every feature of a contract. Such a grant on one side 
with acceptance on the other, becomes irrevocable on the 
part of government, so long as as the trustees exercise their 
powers according to the true intent and meaning of their 
charter. Such is the doctrine laid down by the highest 
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graoto luire been made to the tmitMt; whidi tlitjr 
99 rMton to belkve ikoiiI4 luiTe been Jntde^ if it had I 
deemed coaqpeteat Cmt (lie legiiri«liir»^ forpelMkri, wanf 
^ther aioistor purpoiM, toenbcge, dioiinitli and madify at 
their arbitrary nil aadpleaiure, the ccrporation of the cat 
l^e aad to traatfer the be of the real eatatot aad the. ^ght 
of peraoaal property, thus granted fronone aet to a diSat* 
eat let of truateea* To ioterfere therefore^ by a 'ifufrffrtiftit 
act with the vetted rights of tboae trasteea, and . without 
any judicial enquiry and without any proof of misoondoot 
on the part of the trusteesi must they think» be ccNMid- 
ered by thek fellow citizens a violation of contract, an ai> 
bitrary infraction of the charter, on the part of govern* 
ment, in defiance of the tont^ section of the first arficle 
of the constitution of the United States, which dedi^ras 
*^ no state shall make any law impairing theobUgalionof con- 
tracts." 

2. They protest against the said act, because if it can 
have any legal operation, the trustees have been thereby 
despoiled and deprived of their property f immunities and 
privileges^ secured to them by the charter .; and virttially 
declared guilty of the charges exhibited against them by the 
kite president. Dr. John Wheelock, without *' being fidy[ 
heard in their defence by themselves and counsel ;" which 
they consider a palpable violation of the plain and obv|oas 
spirit of the fifteenth article of our bill of rights ; wbi^h is 
in the following words, viz : ** No subject shall be held tp 
answer for any crime or offence, until the same is fuUy.ap^ 
plainly, substantiidly and formally described to him ; or be 
compelled to accuse or furnish eridence against himself. 
And every subject shall have a right to produce all proofs 
that may be favourable to himself; to meet the witnesses 
against him, face to face ; and to be fully heard in his de- 
fence, by himself and counsel. And no subject shall be 
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itmmtmiiks owpp M kgmf put oal oC ibe pMleetioo of thm. 
km^ exiled) or deprived of hkrlife, Ktartjr «r telat% but bjR 
Hm judgineet of hk peoni) et the kNr of Ao lead." 

Inpfoofof tbisj they meke the Mhmuig tteteiMttt of 
fittts. 

A me yp r tijr of tbo trevteee of Daptmeiitfa eoUege wore, at 
the lest soisloii of tbo kgietotoveehorgBd bj the then prelH 
ictot' Dr. Wheelock, in a memoitel he the» presoDted, wiA 
hftvingbeen goHty of gro6»inifconduct in oflb:e.^— The le* 
gialatiire, thereupon, appointed, and sent a committee to tho 
eoHege, to imrestigatie tho facta, who hare made a report 
af thia aessfon, which is now before the pubiicl:. That re- 
port has been the subject of a farther report of a legisla- 
tive committee ; wlifch last mentioned report expressly de* 
tUnes eonBtderif^ the report of/act^ as the proper ground 
upon which the legislatnre ought to proceed in relation to 
the collie. No evidence of any kind, relating to the con- 
duct of the trustees or the state of the college, other than 
the said report of facts, has been laid before, or requir- 
ed by,] the legislature. The trustees have not been 
cited to appear and answer the charges exhibited against 
them ; and have not been heard on the floor of ihe house, 
before the legislature, or before either of their committees, at 
this or the former session, either bj themselves or counsel, 
although the trustees present, petitioned, in an earnest and 
respectful manner, for that privilege ; — a privilege granted * 
almost as a matter of course, to every petitioner, however 
unimportant the subject of his petition. 

3. They protest, because by the report of the committee 
appointed to investigate the facts (see page 33 of the print- 
ed copy) it appears that the college is in a prosperous stale 
and condition, and consequently, that no necessity exists for 
any legisTatiye interference whatever. 
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4. They prolett) beimnei if tlni aet cm htyc toy legal 
. operatioQ without the eonsentof the traitees onder the char- 
teT) it must in eflect, dettroy the fermer corporatioo, aad 
consequentlj, endanger the funds b^loiigiog to tl^ coilege ; 
^peciaily the valoabte. township ofWheelock, graated to 
the college and Moor's school, by the state of Vermont. So 
sensible did the howie of representatiires appear to be of 
this consequence, that they refused so to amend tiie act as 
to nnke the state of New'-Hampshire responsible for ikm 
k>sses the college might sustain by reason of passing the act 
protested against. 

Finally. They protest, against this act, because its inevi- 
table tendency is to make the highest seat of literature and 
sdence, in the state, subject to every change and eevohi- 
tion of party ; than which nothing in their ppiaioii can bt 
^ttiere*destructive to lis weliuw. 
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APPENDIX, Na. Ill- 



EXTRACT from BUhop Stilling/leees argununt in the 
House of Lords in the case of Exeter CoUege. See 
page 253. 

<<&it that mhich I parlkulady observe," contioueBSc^ 
Stiffiagieet, «is, that these fomiders of eellegeft did taks 
special care to preyent, as mvch as possible^ all law^siiilt 
among the members of their societies, as most destructive 
to the peace and unity of their body, and the traaqvilit/ 
necessary for their studies. For they knew, very well, 
that if any encouri^ement were given to suits at law, those 
places would in time become nurseries for attornies and so- 
licitors, which were to pervert the main design of their foun* 
dation. Walter de Jtf erton, the first founder of a college 
b Oxford, with revenues to support it, todc such care about 
this, that he puts the case, in his statuteSf of a warden's b«- 
ing deprived ; and knowing that men are apt to complain 
when they suffer, and to endeavour one. way or other to be 
restored (which causes great heats and animosities among 
the contending parties) therefore, to prevent these mis- 
chievous consequences, he puts in a chapter on purpose, 
in his statutes ; that if such a case happened, << Nulla 
actio, nullum juris remedium canonici vel civilis habeat^ 
Ac. — ^This, you may say, is a very hard case ; may not a 
man see himself righted by proper remedies at law? But 
this wise founder looked on the consequence as to the so- 

51 
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eMtjr, nmre thao Ibe pertoml iojurj of Um tkat MiRnred ; 
and he pr e fe rre d the peaee of hn coHege,*^ before the res- 
toring a partkiihr person to hia plaee. And he thought the 
kqnrj.tothe coHege bjlaWHNuto wonld be for greater, and 
fitter to be.4senaidered by him, than the injnrj and miachirf 
which one BMn svflered.'' 

Dr. StiBhigfleet conofndea his abfe opinion and jitdgmest 
Nithiaeaoaethas: 

^K then your lordahipnrMM conaolt (aa I know j<m 
win,) the good of those socteltea, whieh have an nifiuence 
on (he whdte kingdom ; if jrou would promote featrnhig and 
Virtue, and unity among them, fliere must be a thnefy check 
ghren to these tedious, expensive and troublesome suits at 
H¥, whiefr disquiet the thooghts, eat ootth^ tiaie, exbauat 
Ae purses of ail that am concerned in them,' and lay thi 
ftondatiMi' In eoH^^-ofpev^tiial feuds and antmonliegdl 
jind therefore, sitbbogh* it be ffos(iibfa for a pisUw to g* 
Beyond hfe bounds, (fcritone are WaHlble,) ret if sucli 4 
ease be pitt, it is better that one person sufi^i*, than tlwrt 
Ae discipline, government, and peace of the cdlege be ii 
danger of being tifteH^ destroyed. For onefroward con^ 
tenHomman^ going to law with the college, upon a cen- 
iure inflieted upon him, md being encouraged so to do, 
may put the cMl^gie into such beats and animosities, as arc 
of far worse consequence than his continuing to suffer unde^ 
a sentence of deprivation^^ '^ 

^ milingfitePs Wo^ks, Vol. ttLpage «If. The case ^ 
Exeter College. 
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^ 3II9CS4b« nrfiameiit of t¥%caine the Britiah Par% 

Qieat has passed "^ Aa apt" (58 Geosv JIL. cbyt 91.) 'f % 

appojotiog commissioiief a to enquice coDceraiog cba^itief ift 

England for tl^ educaUon of tjn^ popjr/- . Tliii act aytlKKi 

izi^a obI(^ fi9 eiifttiaey by tfaf ^v 

H|BMrl^in^t,w^ the.cfiOiWD ; jirtU 

12.x '^TIl)^^ ifpne of tl^e provia^ 

5^onitrued to exteii^ to either of 

pv Ccmbridge^ npr^o wi^g cplle{ 

^or to any schqols, or oth^r 

aaid universities, colleges, or hal 

colleges of WeatminsUrj Eton^ 

charter house, or the schoojbi <^f 

of them) nor to any eathedral o 

England^ nor to any college^f 

ble institution for the purposti 

^fecial visiiorSf governonrs, i 

their founders.** 

" The obvious ground of this exception," says an able 
writer, '^ is, that such special visitors being persons appoint* 
ed by the founders as their perpetual representatives, to 
protect the interest of the foundations and to enquire into 
the due execution of their bequests, and being armed by 
the law with full powers for so doing ; the appointment of a 
commission for the vi^ry same purpose would have been An 
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asiompttoo of their privikfes, and an inlefiNTMce wkk H^ 
will of the doooni"(l).— In the discoMMHi of thia bin in the 
house of lords, Lord Cbaacellor Eldon said **tiure wwe 
in the country numerous and splendid charities^ founded 
bjf munificent donors ; and cvjus bst dark, ejits mvi 
mspoifSRs; ami such charities aught only to be under 
the BOUBBTieunr ^6KmM cfthe tisMors nominaied by He 
founders^ and courts qf law oughi to have noHUng to d^ 
with thm^ unless they afrvsitf their trust / and he mouUt 
f^ist to the utmost all l^islati9e interference ivitkli^ 
iihtieSf and should be glad to know where was fke point 
0f pariidmenfio interfere in si^ch cases.^^--^ \ ' * n 
Theforegeiiijg provfaion ia the statitte of 58 Geo. m. M 
titfleelsetfia&atransort})! of the seeoid aiidf third'lteetio^ 
•f fhc Watate of Charitable Uset (43 EBz* eh. fV.)* ^TTle 
last of the^ li^etioas Is as kWome^^Kni -prb^rM^ulM 
flwtthft'tfot^or any thing therein ihidl ettenlF toaB/ 1%^ 
pr town QOrporate, or to anjr of the Kinds or tiil^ehtk ^te 
to the use^ aforesaid within anj snch city ot^wh 'Corbd^ 
rate, where there U a special govenloln^ or ^verttoilril ay^ 
pointed to govern o^ direct kach lands, tenbmeiits, or^ thfa^ 
ilisposed to anj of thi uses aforesaid ; neither to any cot- 
k^e,hoBpital;^or freeHiiiodtj which have special visUors^ 
orgovemours, or 6v&i^rs appointed them by their fourh* 
de^8.'*— ■ '■ ' ' '• '' 

rOyoUlQOn.ReT.Sir. • ^ 
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APl^NDK, No. V. 



'^ T^A^TkrittJi CpLtjT^tiE\% incorporated with aboard c* 
ot^^eerSy'havlhg a check upon some of the proceedings of 
tiiec6rporation,whtch IS JcoiU^osied of governours ertrnstees, 
ify^e name o( (he President and IPellorvs of Ifarvard CoU 
le^^i: By'thestatutfe IfW^/ch. 113, entitled '*^An Acttd 
alter and amend th'fe constitution of the Board of Overseerii 
bf Hiirvard college/^ the^ legisfikture of Massachusetts, witfi 
the'^cohsehi of' both "boards, made somei alterations ia 
the bo^rd 6( overseers'. By another act jiassed Februar/ 
id, 18112, without the consent ^f Either board,'thefirst men- 
tioned act was repealed, kni the board of orerseers consti- 
tilted as before its enactment. The corporation and over- 
seers rembnstrated against the repealing act, and it was it- 
self so&h after repealed. The following is an extract froni 
the reolonstrance. - - > 

" The legislature of 1809 were carefbl to preserve the 
tihcient foundation of the college unimpaired, and to pre- 
vent all ground for the apprehension, that the chartered 
privileges of the colleg^i arc less sacred in the eyes of the 
firesent generation than they have been in the eyes of our 
pedecessors. They made this alteration in such a manner 
that the legal rights of the college could not be injuriously 
affected, for they annexed to the act the condition, that it 
should go into effect, when the provisions of it should be ac- 
cepted by the two college boards. It is a principle admit- 
ted, that a coporation may, with its consent, be altered by a 



Digitized by 



Google 



l^datiire not ipecitllf oc 0aiiatiliitkM|all^^f«ittieta^ ^f^ 
several reasoas it was coniidered^ that this principle jnf(§t 
be applied io the present instaoee, and that wkhoiit.tfM Cfff^ 
sept of the boards, the alteration could not be madf^. . Jtt mk 
ciirredi that so far as the constitution is coKenied, tbej^o|i|t 
ffs of the college goyernmeot rest on the sasne fowd«titfM 
and have the san}6i«iut||Qritj.at t|i|i poy^i^ of th^.higi^fhHm 
This constitation reserres to the lqpslatiirft«^iimc]%$Mt 
tioul over the college governmeQ^ as respects the <^(fepff|% 
§/f migJiM have b^ea exerf^is^ bjr tjbf |iieoTifie^llf||^h^^ 
In regard tQ the extent of thi;; ccintrpi|], the pniyin^jgi^iiSIPt 
lature, it is believed, could not.^^c t^ie sUeratiQp j^rppoiM 
without the ai^jot of thi^.e^istiog eolle^ govempeiifi fQi;4i| 
«;pllege was ef]tabliil)e4 ^jr thf fme j^QVHice cb^ftM\^ 
irhicb the legislature was creatjBd| .^7b^ .gefieral .ci^ft^ ^ 
riving its authority from the pf pvifM^i^l charter, CQul4j^i%^ 
gjaLlljcpntrqul the. fights of otherf ^erivec^^frooi ^j|i^ 
charter^ sii^e this would be to vfficinA , a p|a^«f ^ J^b^ 
tqr^ which was t|)e v^^ , foun^afioff ^o^, tbe^l^|jialiiti$t 
powers of the province^ an^ to ff^jfiuij^kp ^W i^^^lW^;^ 
which the general court ei^isted. J^urth^i^. t|ie i^irp9i&{Jto^ 
is admitted, pn all ha^s^ to be. con^r^^^ ky sa.i4 Jf^V^^ 
charter. But the corporation in the e^efclse of Uf\ p<9f!-: 
ers, was subject to the controul of a bpard of yjf ^«^ 
designated by the same authority bj which it w^fi.cnated^ 
To this controul the ^aid corporatioi^ must, of rigHit s^i^tpRt.; 
and, witl^out itsowo consent,, to, np^qtber. con troi^Jln^h^ey^ 
To estqblUh ^^oif^r i^anfrond javfir ti^i9 bffdjfi^ pifmUljIf^ 
an alteration c^ Us power,, toimhif^h no-aufjiof^^ifi ^ofifg^ 
tent,unl^$itcan, lawJuUjf,f$limhiUitethf^ tofgfr^ifimi'fm 
The^ft^jsqd other, pfio/cjpl^ cf^uld.ifptfeil ^ be f$pM^|iw«L 
asgi^in^ ^oundarie^ to the.poi^eriof the. prptin^igl <IegSsI% 
tore pve^.th^ ^|egp goyernmen^., ^^^pven^the^j^ts^Ahfr 
cpllej|;;e ^a^^pot b^ confiij^ed; bj the ^aft^ o( WjKi^ 
pnd Marjr,.aad if the corporatipn ba^ M9Ap,;c;i:e4e4jbgF (he 
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feneral ie^ort^ eit ib B rtteA expreBAjr bj that cbarter^ wbo»e 
|!iHmffi trare BOt etprmAj limited by anj declantioa of 
tights, U could not then he admUted that the Ugislaiurt #f 
Ifce lia9 pTOPince of MassackusMs Bay could legBlly aU 
Ur the f^weate effhe corporation mthotd its coneentf uhr 
MmKcouM bit admitted thai the same legistalure could 
li^Iijf npeof ite onm grants^ and annul fft< rights of any 
MuAitamt^ ie/ril^d from mdh grants. The reasoning, to 
idtkth tlM several vlsirs of the subject led, is confirmed b^ 
the practice of a centiirjr. The general court have con- 
ftrmed and enlltrged, bat never impaired^ or abridged the 
powers of the college government. Whenever the question 
irese, they appear to have put the same construction upon 
Aeir powers of alteratioui which the legislature who passed' 
the statute of 1809,* adopted: For example, in 1792, the 
drerseers petitioned that the corporation might be enlarged ; 
but the corporation not consenting, the house of representa*' 
tives refused to grant the petition.^ Attempts were after- 
wards made, to persuade the general court to exercise the 
visitatorial power, and to interfere with the doings of the 
overseers but without effect, 

** Onfliese grounds the legislature were anxious when in 
ItW they purposed to give the college the benefit of an 
iffiprored constitution of the board or overseers to save all 
the ehartered rights of the college. The former board 
under the legislative sanction, divested themselves of their 
trust ifl favour of the present overseers. These overseers, 
it ^ believed, have succeeded to all the rights and powers 
which beloaged to their predecessors in the same office ; 
and hold these rights and powers by a permanent tenure, 
fillet only to the implied condition of a faithful execution 
of the trust. The provision in the third article of the fifth 
chapter of the constitution of the state which reserves to the 
bgislatiirethe same power in respect to the government of 
* BMOr# ef At Ortnetn 1799 . 
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tfae college, as pertained to the legklatore of the hte pror* 
ifice, mast in any interpretation kielude a power exteadng 
to such alterations in the board of oveneera as ahovM be 
made with the consent of both eoUege boards, on whooi 80^ 
alteration was to operate. Such consent barhig been pro* 
vided for by the statute ItM, and^ren i^ the nid bocurds, 
the Corporation created pursuant to said act, have, as yoor 
memorialists beliere, acquired rights, of which they cammt 
be deprived, but by their own consent, or by s<Mne lepl 
(NTocess founded on a clwrge of mjsbelmviour*" 
Constitution of the University at Cambridge p. 29. 
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in the year 1763, an attempt was mad^ by" a number o£ 
gentlemen to procure the legislature of Connecticut to inter- 
fere with the governi;nent of Yale College^ against the con- 
sent of tlie corporation. In their memorial they represent- 
ed^ that the general assembly were Uie/otiniferf of the col« 
lege, and had a right to appoint visitors^ and reform abuses. 
This right, they suggested, ought to be seasonably and most 
explicitly asserted and Tindicated, otherwise the coUegd 
might become too independent. They therefore prayed 
that the said assembly wpuld pass an act, to authorize an 
appeal from any and every sentence given by the authority 
of the college, to the goyernour.and council of the colony 
and issue forth a commission pf visitation, enabling some 
suitable persons to enquire into all the affairs of daid college^ 
and either of themselves rectify abuses, or make report of 
what they should 6nd^ with tbeir opinions thereon> to the 
said assembly, at their next «iession. 

The counsel for the qoemQrialisfs were iared IngetsoU 
^d Samuel W. Jobn3on^ £squires, the two most learned 
and famous attornjes of that day, in the colony. Great ex- 
pectations were formed by the enemies of the college from 
this measure, and the great ability of their counsel ; and 
its friends were not without fears and anxieties. That clast 
^f people, who had been so long and so strongly opposed 
to the college, flattered themselres with the pleasing prot- 
52 * 
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pect of brinskig it to their feef, and of amplj roipiog th^ 
frmt of tbeir past labours. 

The Bev. TbosMS Ctap, the learned president of the 
college, Tie wed the cause of too great consequence to be 
trusted in any hands but his oirn ; and judged it bis duty to 
the founders of the college, to employ his talents for its de^ 
fence, and to plead the cause binuelf in the face of idl op- 
position* This task he executed with uncomoMm^ sdiMty 
and success. 

The connsel for the memorialists alleged that the general 
assembly /oundefl the college by giving a charter in the 
year 1701, which contabed a donation of about 60L sterling 
e to be- annually paid out of the publick treasury, and by sun- 
dry subsequent donations, especially five tracts of land in 
the year 1732; and that the present assembly, as succes- 
sors to the founders, bad a right of visitation, by the com- 
mon law. 

To which the presicknt replied ; — ^< That the general 
assembly, in their legislative capacity, have the same au- 
thority over the college, and all the persons ^d estates be- 
longing to it, as they have over ail other persons and estates 
im the colony; and all that power, which is necessary for 
the good of the College, or the general good pf the commu- 
nity* And that an especial respect and gratitude is due to 
them as its greatest benefactors ; yet they are not to be 
considered as founders or vi8Uor9 rn the sense of the com- 
mon law* . That the ftrst trustees, undertakers, and inspec- 
tors, who were nominated by the ministers with the general 
consent of the people, and by com{)iact became a society or 
quasi corporation (as my lord Coke says) near two years 
before they had a charier, were the/ou}ider8 of the colt^^ 
9nd that they formed it by making a large and formal do- 
nation of books, above a year before they had a charter 
from the government. That the college had a being, not 
only in fieri^ in the purpose and intention of the uudertak- 
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iers (tt lord O^ihe wy^){l) bat in (sse^ by Ibe donalion «C 
booksy money, and land, actually made to it before it bad 
a thaHer« That onjor Fkek of JVonvidb, made a. dopiOion 
in writiBg, to the tmdertftkefv, of six hundred acres of Iwd^ 
•ttdnotne m&teriala to build a college house, in the tiaie^of 
tbe sitting of the assembly, some days before the charter 
was given. And this donation he made to,, the , collegia^ 
school as *(4ready $et np by ihegrecU p0ms ami chatrg$» €jf 
the nrinisUrs" — That the king, by giving a liceMe t^O found 
a ooUege> does not thereby in lair become the fonndei;^ in 
sensu df^Miottie ; and i\mt he is the founder only ^ of those 
colleges or hospitals, to which he makes the first denatiqn 
for founding. My lord Coke distinguisbes between Fun^da- •s 
ior Ineipiens and Fundaior Perfitiens ; and says, that he 
only is the founder quoctd dotatiotiem (to whose heirs orsuc- 
cesBors the law gives the right ofvisiMion^) who makes the 
first donaUon(2). And the right of visitation arises in JaVt 
from the interest which the foun4«r has in the college-or hpspi- 
fat by his donation. For if it be essentially perverted fcooUhe 
desigti, for which it was given, the donation becomes void, 
and reverts io the donor or his heirs. That the first dona- 
tion only creates the founder, and all subsequent donMions 
are presumed iit law to be given for the same end and*de* 
sign with the first, unless some particular limitation be exr 
|>re8sly made. 

<<Thatif a common person makes a donation Jp found a 
college or hospital, thongh ever so simII, and the king after- 
wards endows it with large possessions, yet the common 
person is the founder and not the kiog(3). 

<< That a license to found, and a charier of incorporatioii, 
arein tbeir own nature dhttnct. Either n|ay be first in 
law, (yet they are oftentimes both contained. in the same in* 

(I) Coke 10 Rep. 
f2) Coke 10 Rep. 
(3) WoodN InstituUi. 
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Mramerit,) aod tikf (n^ec^e «f toc^aed AM ftrit AttdtttieDt- 

^Whe^^t funfctiietitsl ddfaaition li tmd^ before fbe li- 
ceMe td fbuiid, there tfae lieeitfli hi otity a folrtaal Md ex* 
(ilBcit confirA&tkm frcuft tbe crfMrD, of wlmt #ta before dkat 
hy the general licenie giTen bf the comiiaoil ttM Btfttute Iftir^ 
^herebj eriiry' nan maj give bis estate for puUiek, peas, 
aftd ebarihMe ases, upeii such GOftditknis aitd ivgalttltotis 
as he Midi se^ ciiiHi#(4> And the fooffkee ifa tnist am Ibe 
legal jiroprietors df such donations, according to tbecondir 
<ion« and lltiritationB with wblcb tbey ure made ; and have 
n fegsi right tb h^ and tease, and^o dispose of the profits 

*.^ a qkoH Cdf}i(NHifto% for those particular purposes ; and 
t^Ji bj-a long course of stkted and regular conduct^ be<p 
come a complti^ legal Corporation hy pre$eripii0n. And 
the king's chirMr or license only makes or declares thi^ to 
bb a hpl e^porktion, dt thefint^ whi6h maj become ssch 
hy immeiinorial usage ^nd custom*-^ 

*^ In a liceikSe to found, ibt w6rds/ofifiJ, erbd^ or anj 

. other words of the like import, are indiflrer^nt in law, and 
silJflkient to make a foundation ; and in tbe first charter or 
grknt to the college, these words are promiseuoiisljr used 
and appRed to the first imstees only. Hie first charter 
filainly supposes ten truit^es, partners, or undertakers an- 
tecedently existing ; and a school already founded m faet^ 
^though qotfoUjr Md completeij so in law) hy donations of 
lands, goods, and monies, 6«^e given; and therefore gives 
lllem a ftrtl legal right, iibertj, and privilege to proceed io 
erecting, endowiug, and goveniiog tbe school, which thej 
bad a general and fmpcrfect right to do hy the common 
law. And the charter declares them to be in a legal ca* 
plsoHy to << demand, have, hold, and possess all such lauds, 
goods, and monies, as have heretofore been given, (as well 
as those which might hereafter be given, for the foiipding, 
erecting, and endowing the said school," 
(4) See 39 Eliz. o. 5. i|iid CoAoeeticut Laws. 



Digitized by 



Google 



^ Attd ihift is tow tiiMLt i qu ^ tbat Iheir givitts to Ibe first 
frofitteei^lt right t'& te6i^\te «iity pooads tmt of tlwf iiblkk 
treiMi^ a year aft^r^ and miimMfi mA to Jttprtoe it, art 
their dll^ettoA, fOr 4be good of tho ftcbooi, should be dbem^ 
«l t^;^»(I<fcgf of if Mt>he sure not io soeh a sense as to 
aAnit tfaef^mie^ fttohdatfou; msch less coilld aoj endow* 
riie^tfl iloado ihktf yeats after csake them the foaoders m 
tlM seil9e of ihe eomfooo law. Besides, the preaaiUe to the 
chftfter cff 1745 ^xpresiljr says that the first trusteesybimil* 
e^ the coltegfe.-^ 

" The power of i^Mtdtioti is, by the coftHnoo law, ex* 
pressiy limited to the staiute^ of lfte/otiit«Ur(5% ^likh «re 
the couditioos ot litnitations of the me of tte fbmider's. do- 
nation ; aod the visitor can do nothing but rectify those 
things, which are plainly repugnant to those limitattohs, or 
claim a forfeiture. But as no such statutes made by the 
general assembly can be found, such visitors would hlive no 
power at all, or be altogether arbitrary, like the visitors sent 
to Magdnltn College by king James II.—*- 

** If it should be supposed, that there is any need of over- 
seers, under the name and title of visitors, the first trustees 
and their snccessoril liiay properly be denominated such ; 
and in the first plan of the college, they are expressly called 
inspectors. That to have visitors over visitors or inspec- 
tors, would make endless trouble and confusioo* That mat- 
ters of property must be determined by the stated executive 
courts, according to the course of the common law ; but to 
erect any new kind of court over the affairs of the college, 
which are committed to the president and fellows, would be 
an infringement of their charter." — 

When the arguments had been fully heard and consider- 
ed, there were but a very small number of the general as- 
sembly ,who were of the opinion that they were the/otindcr* 
of the college ; and so they acted nothing upon the memorial* 

(5) Lord Raymond's Reports, Vol. 1. p. 7. 
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The hiBtorian addi» ^'Tbe meaioriaUshi, aad their whole 
party, were greatly disappoiated and chagrined, and the 
president got mach honour bj the defence, which he made 
of the college. He appeared to be a man of extenaive 
kdowledge and real greatness. In points of law, especiaHjr 
as they respected colleges, he appeared to be svperioor to 
all the lawyers, so that his antagonists acknowle^d that he 
knew more, and was wiser than all of them. The questioa 
relative to the assembly's being Uie founders of the coUege, 
and having a right of visitation, has never been pnUickly dfaik 
puted since, and it is believed that it never will be^ain." 

TrumbtdVsHistory of Connecticut, Vol. 2. p. 327 to 
333.— C/ii|»'a Annals of Yah College, p. 69 to 77. 
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